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In the District Court of the United States for the
Distinct of Idaho, Southern Division.

EDMUND SEYMOUR, DR. A. N. GAEBLER,
and JOHN R. MORROW, as a Committee
representing the Owners of Bonds of Series
No. 1, First Issue of Emmett Irrigation
District, dated January 1, 1911,

Plaintiffs,

vs.

EMMETT IRRIGATION DISTRICT, a Mu-
nicipal Corporation,

Defendant.

AT LAW.
No. 651.

COMPLAINT.

COME NOW the plaintiffs and complain of said

defendant and for cause of complaint allege

:

I.

That the said Edmund Seymour now is and dur-

ing all the times hereinafter mentioned was a citi-

zen of the State of New York, residing in the City

of New York, said State. That the said Dr. A. N.

Gaebler now is and during all the times hereinafter

mentioned was a citizen of the State of Missouri,

residing in the City of St. Louis, said State. That

the said John R. Morrow now is and during all the

times hereinafter mentioned was a citizen of the

State of Pennsylvania, residing in the City of Pitts-

burgh, said State.
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II.

That the said defendant, Emmett Irrigation Dis-

trict, now is and during all the times hereinafter

mentioned was a municipal corporation organized

under the irrigation district laws of the State of

Idaho, and a citizen of said State, situated in Gem
County (formerly Canyon County), said State.

Ill

That heretofore, to-wit: about the year 1911, as

plaintiffs are informed and believe and so allege the

fact to be, the said defendant negotiated, sold, is-

sued and delivered its negotiable coupon bonds, as

provided in Section 2397 of the Revised Codes of

Idaho, to the amount of about Eight Hundred Nine-

ty-Seven Thousand Five Hundred Dollars ($897,-

500.00), as plaintiffs are informed and believe and

so allege the fact to be, which bonds are payable to

bearer and are of the denominations of $100.00,

$500.00 and $1,000.00, respectively, and except as to

number, amount and date of maturity were identi-

cal in form and of like tenor and effect, and are in

words and figures substantially as follows, to-wit:

"UNITED STATES OF AMERICA.
STATE OF IDAHO.

COUNTY OF CANYON.

EMMETT IRRIGATION DISTRICT.

Number First Issue.

Six Per Cent. Municipal Irrigation District Bond.



Edmund Seymour, et al. 9

Series No. 1 Year Bond.

KNOW ALL MEN BY THESE PRES-
ENTS: That the Emmett Irrigation District,

a municipal corporation located in the County
of Canyon, State of Idaho, for value received,

acknowledges itself to owe and hereby promises
to pay to the bearer hereof the sum of

DOLLARS ($ )

on the First day of January, A. D. 19 , to-

gether with interest thereon from the date here-

of until paid at the rate of six per cent. (6%)
per annum, interest payable semi-annually on
the first days of January and July in each year
upon presentation of the annexed interest cou-

pons as they severally become due. Both prin-

cipal and interest are payable in lawful money
of the United States of America at the office of

the Treasurer of Emmett Irrigation District in

the County of Canyon in the State of Idaho, or,

at the option of the holder hereof, at the Fort
Dearborn Trust and Savings Bank in the City
of Chicago, Illinois. This bond is one of a series

of bonds aggregating One Million One Hundred
Thousand Dollars ($1,100,000) in amount and
issued by the undersigned by authority of an
act of the Legislature of the State of Idaho en-

titled, An act relating to irrigation districts and
to provide for the organization thereof and to

provide for the acquisition of water and other
property and for the distribution of water
thereby for irrigation purposes, and for other
and similar purposes', approved March 9th,

1903, together with acts amendatory thereto

and supplemental thereto, the same being
known as 'Title 14 of the Political Code of the

State of Idaho', entitled 'Irrigation Districts.'

Said Series consisting of two hundred and sixty-

two (262) bonds of the par value of One Thou-
sand Dollars ($1,000.00) each, numbered con-
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secutively from M-l to M-262, inclusive; six-

teen hundred and forty-six (1646) bonds of the

par value of Five Hundred Dollars ($500.00)
each, numbered consecutively from D-l to D-
1646 inclusive, and one hundred and fifty

(150) bonds of the par value of One Hundred
Dollars ($100.00) each, numbered consecutively
from C-l to C-150, inclusive, which are due
and payable as follows: Fifty-five Thousand
Dollars ($55,000) in amount, being bonds num-
bered from D-l to D-l 10, inclusive, on January
1st, 1922; Sixty-six Thousand Dollars

($66,000) in amount, being bonds numbered
from M-l to M-7, inclusive, and from D-l 11 to

D-228, inclusive, on January 1st, 1923; Sev-
enty-seven Thousand Dollars ($77,000) in

amount, being bonds numbered from M-8 to M-
17, inclusive, and from D-229 to D-362, inclu-

sive, on January 1st, 1924 ; Eighty-eight Thou-
sand Dollars ($88,000) in amount, being bonds
numbered from M-18 to M-32, inclusive, and
from D-363 to D-508, inclusive, on January 1st,

1925; Ninety-nine Thousand Dollars ($99,000)
in amount, being bonds numbered from M-33
to M-42, inclusive, and from D-509 to D-656,
inclusive, and from C-l to C-150, inclusive, on
January 1st, 1926; One Hundred and Ten
Thousand Dollars ($110,000) in amount, being
bonds numbered from M-43 to M-57, inclusive,

and from D-657 to D-826, inclusive, on January
1st, 1927; One Hundred and Twenty-One Thou-
sand Dollars ($121,000) in amount, being bonds
numbered from M-58 to M-92, inclusive, and
from D-827 to D-998, inclusive, on January
1st, 1928; One Hundred Forty-Three Thousand
Dollars ($143,000) in amount, being bonds
numbered from M-93 to M-l 37, inclusive, and
from D-999 to D-l 194, inclusive, on January
1st, 1929; One Hundred Sixty-Five Thousand
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Dollars ($165,000) in amount, being bonds
numbered from M-138 to M-192, inclusive, and
from D-1195 to D-1414, inclusive, on January
1st, 1930, and One Hundred Seventy-Six Thou-
sand Dollars ($176,000) in amount, being

bonds numbered from M-193 to M-262, inclu-

sive, and from D-1415 to D-1646, inclusive, on
January 1st, 1931. And it is hereby certified

that all things required by law to be done in

and about the organization of said District and
the issuance of the said bonds have been done,

have happened and have been performed, and
that the issuance of this bond has been duly and
legally authorized by vote of the electors of said

District at a special election duly called and held

in accordance with the provisions of the said

Act and by resolution of its Board of Directors,

and that all other acts, conditions and things

required by the laws and constitution of the

State of Idaho precedent to and in the issue and
delivery of this bond have been done, have hap-
pened and have been performed, and that said

bonds are the valid, binding and legal obligation

of the said District; that all the real property
included within said District is subject to the

levy of an annual tax for the payment thereof.

IN WITNESS WHEREOF, the said Emmett
Irrigation District has by virtue of the author-
ity aforesaid caused this bond to be executed in

its name by its President and Secretary and the

seal of its Board of Directors to be affixed here-

to this First day of January, A. D. 1911.

(Seal)

EMMETT IRRIGATION DISTRICT
(Signed) By W. E. BELL,

President.

Attest

:

HARRY S. WORTHMAN,
Secretary."
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IV.

That said bonds bear interest at the rate of six

per cent. (6%) per annum, payable semi-annu-

ally, which interest was also evidenced by interest

coupons attached to said bonds, all of which in-

terest coupons were of like tenor and effect and

identical in form, except as to date of maturity,

amount, and the number of the bond to which they

were attached; said coupons being substantially in

words and figures following, to-wit:

"On the first day of A. D.
19 , EMMETT IRRIGATION DISTRICT
will pay to bearer at the office of the County
Treasurer of Canyon County, Idaho, or at the

option of the holder hereof at Fort Dearborn
Trust and Savings Bank in the City of Chicago,
Illinois, the sum of

Dollars in lawful money of the United States,

being six months' interest due that day on its

Municipal Irrigation District Bond of January
1st, A. D. 1911.

Series No. 1, Issue No. 1,

No $

HARRY S. WORTHMAN,
Secretary."

V.

That the organization of said Irrigation District

and the authorization and issuance of said bonds

were duly examined, approved, and confirmed upon

the petition of the Board of Directors of said Dis-

trict by the District Court of the Seventh Judicial

District of the State of Idaho, for Canyon County,
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and by the Supreme Court of the State of Idaho, the

decision of said Supreme Court being reported and

recorded in a certain action entitled "Emmett Irri-

gation District, Respondent, vs. W. H. Shane, Ap-

pellant," reported in Volume 19 of the Reports of

the Decisions of the Idaho Supreme Court, page 332,

rendered on the 14th day of February, 1911, prior

to the issuance and sale of any of said bonds; and

on the 16th day of July, 1917, the District Court of

the United States for the District of Idaho, South-

ern Division, entered its decree ordering, adjudging

and decreeing that all of said outstanding bonds of

said Emmett Irrigation District are legal and valid

obligations of said District, which said decree was

entered in a certain cause then pending in said

Court, wherein J. Paul Thompson, A. N. Gaebler

and other Bondholders, for themselves and all other

Bondholders of the Emmett Irrigation District,

were plaintiffs and the said Emmett Irrigation Dis-

trict and its Board of Directors and Treasurer were

defendants, being Equity Cause No. 479 in said

Court; which said decree so entered as aforesaid

was thereafter, to-wit: on the 7th day of October,

1918, affirmed by the United States Circuit Court

of Appeals for the Ninth Circuit, in an appeal taken

by the above named defendants from said decree.

VI.

That the said Emmett Irrigation District has

made default in the payment of the interest on said
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bonds maturing and due and payable on the first

day of January, 1914, and semi-annually thereafter,

and has failed to pay any of the interest on said

bonds so maturing, and which it agreed to pay on

the first day of January and July, 1914, the first day

of January and July, 1915, the first day of January

and July, 1916, the first day of January and July,

1917, and the first day of January and July, 1918,

and is now in default in the payment of the interest

so maturing, as aforesaid, and the whole thereof.

VII.

That the said plaintiffs, Edmund Seymour, Dr.

A. N. Gaebler and John R. Morrow, are a Committee

appointed by the owners of said bonds and of the in-

terest maturing thereon, as aforesaid, pursuant to

an agreement or agreements vesting the title to said

bonds and interest in said Committee and author-

izing and empowering said Committee to collect the

moneys due and to become due thereon, and to bring

all actions by the Committee deemed necessary or

proper for the collection of said money, in their

own names or as a Committee. Attached hereto,

marked Exhibit "A" and made a part hereof is a

copy of said agreement creating said Committee for

the protection of the owners and holders of said

bonds ; and pursuant to said agreement, or substan-

tially similar agreements, there has been deposited

with The New York Trust Company of New York,

as Depositary, subject to the direction and control
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of said Committee, as provided in said agreement

(Exhibit "A"), or substantially similar agreements,

the bonds of said Emmett Irrigation District, issued

as aforesaid, to the aggregate amount, par value of

principal, of $853,500.00.

VIII.

That since the organization of said Bondholders'

Committee the said J. Paul Thompson has resigned

as a member thereof and the said John R. Morrow

has been duly appointed a member of said Com-

mittee, and the said Edmund Seymour, Dr. A. N.

Gaebler and John R. Morrow now constitute the

said Committee, representing the owners of said

bonds, with the power and authority expressed in

said Exhibit "A", hereto attached, and with power

and authority to collect by action at law or equity

the principal and interest due and payable under the

bonds and interest coupons issued by said Emmett

Irrigation District, as aforesaid, and deposited with

the said The New York Trust Company as Deposi-

tary, pursuant to agreements between the owners

of said bonds and coupons and the said Committee,

substantially of the form hereto attached as Ex-

hibit "A".

IX.

That plaintiffs, as well as the owners of the said

past due interest coupons, have duly demanded the

payment of said interest of the Treasurer of said

District as such interest became due, and have like-
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wise presented said interest coupons to the Fort

Dearborn Trust and Savings Bank of the City of

Chicago, Illinois, for payment, but payment thereof

has been refused by the Treasurer of said District,

and no funds were deposited by said District with

the Fort Dearborn Trust and Savings Bank of the

City of Chicago, Illinois, for the payment of said in-

terest and the said Bank therefore declined to pay

said interest coupons, or any of them.

X.

That there is now due and owing from the said

defendant to the said plaintiffs, as such Committee,

on account of interest maturing on the bonds of said

District during the years 1914, 1915, 1916, 1917

and 1918, and represented by interest coupons

transferred to said Committee, as aforesaid, the sum

of $262,410.00.

Amendment to Complaint filed March 20, 1919.

XL
That the coupons evidencing the said interest

have been detached from the following bonds, all of

which bonds were included in the decree dated July

16, 1917, and above referred to: Ml-2 inc., M8-16

inc., M18-99 inc., M101-117 inc., M120-127 inc.,

M129-130 inc., M132-192 inc., M196-219 inc., M221-

262 inc., Dl-16 inc., D23, D44-55 inc., D62-66 inc.,

D25, D84, D86, D87, D90-92 inc., Dlll-118 inc.,

D120-125 inc., D131-136 inc., D139-168 inc., D172-

180 inc., D196-201 inc., D204-217 inc., D220., D221,
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D227-280 inc., D283-343 inc., D345-354 inc., D361-

477 inc., D479-1592 inc., D594, D595, D597-626, inc.,

D628-657 inc., D659-743 inc., D746-758 inc., D763-

768 inc., D770-814 inc., D827-870 inc., D987-1001

inc., D1005-1072 inc., D1161-1201 inc., D1203-1212

inc., D1215-1284 inc., D1287-1298 inc., D1300-1328

inc., D1331, D1332, D1383-1467 inc., D1470-1498

inc., D1503-1514 inc., D1519-1526 inc., D1529-1646

inc., Cl-18 inc., C21-24 inc., C28-41 inc., C43-75

inc., C77-79 inc., C81-87 inc., C91-115 inc., C119-

131 inc.

WHEREFORE, Plaintiffs demand judgment

against the said defendant, Emmett Irrigation Dis-

trict, for the sum of $262,410.00 and for their costs

herein.

RICHARDS & HAGA,
Attorneys for Plaintiffs,

Residence: Boise, Idaho.

(Duly verified.)

EXHIBIT "A".

THIS AGREEMENT, made this twenty-fourth
day of October, A. D. 1914, by and between ED-
MUND SEYMOUR, of New York, New York; J.

PAUL THOMPSON, of Cleveland, Ohio, and Dr.
A. N. GAEBLER, of St. Louis, Missouri (herein-
after called the "Committee"), parties of the first

part, and all such holders of an issue of One Million
One Hundred Thousand Dollars ($1,100,000) par
value, Six Per Cent. Municipal Irrigation Bonds of
Emmett Irrigation District, a municipal corpora-
tion located in the County of Canyon, State of Idaho,
as shall deposit their bonds under this agreement
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(hereinafter called "Depositors"), parties of the

second part, as follows

:

WHEREAS, Emmett Irrigation District, a mu-
nicipal corporation organized on or about the thir-

teenth day of September, 1910, and existing under
and by virtue of the laws of the State of Idaho, did,

as of the first day of January, A. D., 1911, pursu-

ant to authority conferred upon the Board of Direc-

tors of said District, at an election called and held in

said District on the third day of December, 1910,

and for that purpose, authorize an issue of its Six

Per Cent. Municipal Irrigation Bonds, Series No. 1

First Issue, to the amount of $1,100,000, due serial-

ly eleven to twenty years from the date of issue,

which bonds so authorized and issued are to be paid
by revenue derived from the annual assessment and
taxation of all real property included in said Dis-

trict; and
WHEREAS, said Emmett Irrigation District has

defaulted in the payment of the interest coupons at-

tached to said bonds, falling due on the first day of

January and on the first day of July, in the year
1914 ; and
WHEREAS, the Committee above named entered

into an agreement bearing date the 25th day of

July, 1914, (hereinafter called the first agreement)
with certain of the holders of said bonds, therein

called Depositors, who have thereunder deposited

certain interest coupons of said bonds falling due on
the first day of January and the first day of July,

1914, with The New York Trust Company, Deposi-

tary, and have received certificates therefor as in

said agreement provided, to which agreement ref-

erence is hereby had as though the same was herein

set forth in full ; and
WHEREAS, for the better protection of the in-

terests of the holders of said bonds and coupons it

is deemed desirable that the holders of said bonds
should deposit the same as hereinafter provided in
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order that the Committee may have collateral avail-

able should it prove advisable or necessary to bor-

row moneys for the purchase of tax certificates

within said Emmett Irrigation District or for any
other purpose herein recited.

WHEREAS, there are matters requiring further
investigation and united and concerted action on the

part of the owners and holders of said bonds in or-

der that their investment and security may not be
lost or diminished, and to the end and purpose that

the rights and privileges of the bondholders in the

premises may be protected, it is deemed necessary
that the Depositors should unite for the protection

of their respective interests.

NOW, THEREFORE, in consideration of the

premises and of the advantages that will accrue
from the united and concerted action, the Deposi-
tors, each for himself and not for any of the others,

do agree with each other and with the Committee
as follows

:

First—The above named parties of the first part
are hereby constituted and appointed the Commit-
tee and Agents of the Depositors, with authority,

on behalf of the Depositors and each of them, to act

in the interest and for the protection of the Deposi-

tors and to take all such measures and to do all such
acts as they may deem proper to effect such pur-

poses, in such manner and upon such terms as the

Committee in its discretion shall deem wise.

Second—Any holder or holders of any of the said

bonds may deposit the same with The New York
Trust Company, a corporation organized and exist-

ing under and by virtue of the laws of the State of

New York, with principal place of business in New
York City, New York (hereinafter called the De-
positary), to be held by said Depositary subject to

the order of the Committee, under and subject to the

terms and provisions of this agreement, and each
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holder of any of said bonds shall, upon so deposit-

ing the same, become a party to and be bound by
all of the terms and provisions of this agreement
in the same manner and to the same effect as if

such Depositor had personally signed this agree-
ment.

Third—The Depositors who unite in this agree-
ment by depositing their respective bonds with all

coupons attached maturing January 1, 1915, and
thereafter as aforesaid, hereby severally and respec-

tively assign and transfer to the Committee the

same for the purpose of enabling the Committee to

carry out this agreement, and shall, upon depositing
the same, receive from the Depositary a transfer-

able certificate of deposit therefor, which shall be
substantially in the following form, to-wit:

BOND CERTIFICATE.
"No $ coupons

New York,

THIS IS TO CERTIFY THAT

has deposited with The New York Trust Company,
bonds of Emmett Irrigation District, a municipal
corporation organized and existing under and by
virtue of the laws of the State of Idaho, located in

Canyon County, Idaho, dated January 1, 1911,
Series No. 1, First Issue, with all coupons due Jan-
uary 1, 1914, and thereafter attached, numbered as
follows:

the total par value of the bonds so deposited being
$ which bonds and coupons are held by
The New York Trust Company, as Depositary, sub-
ject to all the terms, conditions and provisions con-
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tained in a bondholders' agreement, dated October
24, 1914, by and between Edmund Seymour of New
York City, New York; J. Paul Thompson, of Cleve-

land, Ohio, and Dr. A. N. Gaebler of St. Louis, Mis-
souri, parties of the first part, and all such holders
of said Emmett Irrigation District bonds as shall

deposit their bonds and coupons as aforesaid under
said agreement, parties of the second part; and the

holder or owner hereof, whether the original holder
or owner or the assignee or successor in title or in-

terest to or in the same, or any share of or any right
or interest herein or hereunder, assents to and is

bound by the provisions of said agreement by re-

ceiving this certificate.

"The Committee and the Depositary will be fully

protected and discharged from all liability in deliv-

ering the securities, cash or other benefits to which
the said Depositor becomes entitled, to the person
presenting and delivering up this certificate, and
shall not be obliged to make delivery thereof except
upon the surrender of this certificate.

"This certificate has been registered on books of
said The New York Trust Company, kept for such
purpose, and no transfer hereof shall be valid un-
less made in said books by the registered owner in
person or by the legal representative of such owner,
and similarly noted hereon.

THE NEW YORK TRUST COMPANY,
Depositary.

By "

The foregoing Certificate of Deposit shall have
endorsed thereon the usual form of assignment for
transfer.

All of said certificates shall be registered on books
kept by the Depositary for that purpose. No trans-
fer of any certificate so registered shall be valid un-
less made in said books by the registered owner in
person or by the legal representative of such owner
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and similarly noted on the certificate. Any such

holder or transferee shall be entitled to all the bene-

fits and shall be subject to all the obligations of a
Depositor hereunder, in the same way and manner
and to the same effect as if such holder or trans-

feree had originally deposited hereunder the coupons

represented by such certificate, and Depositors and
their transferees shall, upon the issuance of such

certificates, become parties hereto, with like effect

as if this agreement was signed by each of them
in person.

Fourth—All bonds and coupons so deposited as

aforesaid shall be subject to the order and control

of the Committee and the said Depositary shall de-

liver all and any of said bonds and coupons deposited

hereunder to or upon the written order of the Com-
mittee or a majority thereof, and said Depositary
shall be under no liability for the application there-

of by the Committee and shall at all times be free

from liability or responsibility in dealing with said

bonds and coupons, as directed in writing by a ma-
jority of said Committee. Upon the deposit of any
bonds with coupon as aforesaid hereunder and upon
the issuance of a certificate therefor by the Deposi-
tary, the Committee shall become and is to be con-

sidered as the owner thereof, in law and in equity,

for the purposes of this agreement, and of all right,

title and interest of the original Depositor therein,

and neither the Committee nor the Depositary shall

be affected by any notice to the contrary.

Fifth—Said Edmund Seymour, J. Paul Thomp-
son and Dr. A. N. Gaebler shall constitute the Com-
mittee so long as they shall continue to act as mem-
bers thereof, provided, however, that Depositors hold-

ing certificates representing a majority par value
in amount of bonds so deposited may elect a new
Committee at a meeting of said Depositors, held pur-
suant to written notice signed by the holders of cer-

tificates representing at least twenty per cent par
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value in amount of bonds so deposited, sent to all

the Depositors at least thirty days prior to the date

of such meeting, stating the time and place of such
meeting and the purpose to elect a new Committee
at such meeting. Depositors may be represented at

such meeting by proxy and shall respectively be en-

titled to one vote for each one hundred dollars par
value of bonds represented by the certificate held by
them, one vote for each member to be elected and
cumulative voting not being permitted.

In the event that any member of said Committee,
either as now or as at any time hereafter consti-

tuted, shall die, resign or refuse or become unable
to act. then the vacancy thereby caused may and
shall be filed by the remaining members of the Com-
mittee and the written designation of any person by
said remaining members of the Committee as afore-

said, when filed with the Depositary, shall be bind-
ing and conclusive upon all the Depositors hereun-
der, and the person or persons so substituted as suc-

cessor of any member of the Committee who may
die, resign or refuse or be unable to act shall have
all the powers, rights and privileges vested by
this agreement in those named herein, and any sub-
stitution or change in the personnel of the Commit-
tee shall not affect or invalidate any acts or pro-
ceedings of the Committee as theretofore constitut-

ed, but from and after the date of such substitution,

change or increase, the Committee as so altered or
increased shall enjoy the same right, title and power
hereunder as if such substituted or additional mem-
ber or members are or were specifically named here-
in or originally constituted hereunder as a member
or members of the Committee.

Any member of the Committee may resign by
giving notice in writing to the then other members
of the Committee and to the Depositary, and such
resignation shall take effect upon acceptance of the
same by the remaining members of the Committee
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and such resignation shall take effect within ten

days unless sooner accepted by the remaining mem-
bers of the Committee.

During any vacancy the remaining members of

the Committee shall constitute the Committee and
exercise all the powers and duties thereunder. The
membership of the Committee may, by a majority
vote of all of its members, be increased or decreased
to such number as the Committee may from time to

time decide. The Committee shall not exercise any
of the powers or duties hereunder save to fill vacan-
cies, except with the concurrence of at least a ma-
jority of the Committee, which concurrence may be

expressed at a meeting of the Committee or without
a meeting by a writing signed by all of the members
thereof, and any action of all of the Committee in

writing without a meeting or of a majority of the

Committee at a meeting duly called or held shall be
deemed the action of the whole Committee.

Five days' notice of any meeting of the Committee
shall be given by letter or telegram, but notice of

such meetings may be waived in writing.

Any member of the Committee may vote or act

by proxy (such proxy may be another member of

the Committee or his attorneys in fact) and the

vote or act of such proxy shall be as effective as the

vote or act of the member appointing such proxy.

The Committee may choose a Chairman and Secre-

tary and may employ or appoint counsel and such
other officers as it may deem necessary, and may
act in all matters by any officer or agent selected

by it for that purpose. All officers and agents of

the Committee may at any time be removed from
such respective office by the Committee. Said Ed-
mund Seymour is hereby made, constituted and ap-

pointed Chairman of the Committee to serve until

his successor shall have been appointed by the Com-
mittee.
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Sixth—The Committee is authorized and empow-
ered to exercise, in its discretion, all such rights and
powers and take all such measures and do all such
acts as the Committee may deem necessary or pro-

per in the interests of and to protect the Depositors
and to promote and carry out the purposes of this

agreement, although such rights, powers, measures
and acts are not now contemplated and may not be
expressly conferred or authorized by the terms here-

of, as fully and effectually as if the same were here-

in distinctly specified, and as often and for any
cause or reason that it may deem expedient, to pro-

tect and promote the interests of the Depositors
hereunder; the methods to be adopted in carrying
out this agreement to be entirely within the discre-

tion of the Committee ; and the Committee may exer-

cise all of the rights of said Depositors as holders of

the coupons deposited hereunder, and may, in its

sole judgment and discretion, take all steps deemed
by it necessary, proper or expedient to protect,

guard, secure and enforce the rights of the Deposi-
tors and to carry out this agreement.

Seventh—The Committee is hereby authorized
and empowered in their own names or as a Commit-
tee, or in the name and on behalf of the Depositors,

or otherwise, subject only to the terms and condi-

tions of this agreement, to do or cause to be done
whatever the Commitee in its sole discretion may
deem expedient, necessary or proper to preserve, pro-

tect, guard, secure and enforce the rights and in-

terests of the Depositors, and to that end and in

the exercise of the broad powers herein granted, to

institute, intervene in and carry on all such suits and
proceedings in equity, at law, or otherwise, as it may
deem expedient, necessary or proper to protect the

interests and enforce, guard and secure the rights

of the Depositors in any respect and to any extent,

to settle, compromise, adjust and discontinue any
and all suits or proceedings which the Committee
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may have at any time commenced or caused to be
commenced, and to join with others in the institu-

tion or abandonment of such proceedings; to collect

any and all moneys which are or may become due
or payable to the Depositors for principal or inter-

est or otherwise; to compromise, release and settle

any and all or any part of the claims, rights and
demands of the Depositors hereunder, to borrow
money to carry out the powers and trusts imposed by
this agreement, and for any purpose which the Com-
mittee in its discretion may deem necessary or ex-

pedient to protect the rights and interests of the De-
positors and to defray the necessary expenses in-

curred by the Committee, to deposit or pledge any
or all of the said bonds and the coupons deposited
hereunder, and any real estate or other property or
security acquired by the Committee for the benefit

of this trust as collateral security for the money so

borrowed; to institute or to have instituted and car-

ried on proceedings for the sale of land in the Em-
mett Irrigation District for delinquent taxes and to

bid in or otherwise purchase all or any part or parts
of the land in said District, or all or any part or
parts of any canal or reservoir, water rights and
any other property, real or personal, of said Dis-
trict, directly or indirectly, at any tax, foreclosure
or other sale, whether public or private, and to pur-
chase tax certificates, sheriff's deeds, Master's Cer-
tificates and other liens or titles on, in or to any
real estate wherein the District or the Depositors
have any interest, directly or indirectly, and to take
over the property so purchased in its own name or
in the name of its nominee or nominees ; and in mak-
ing such purchases or bids the Committee may use
money received or collected by it as aforesaid and
may use or surrender overdue coupons or securities

held by it and shall not be liable to inquire into the
validity of any such tax sale, title or certificate; to

apply or join with any other parties in applying to
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any court or courts for the appointment or confirm-
ation of the appointment of a receiver or receivers

for the District ; to compel the payment of said cou-

pons by mandamus proceedings or such other pro-

ceedings as the Committee may deem advisable; to

investigate personally, by agents or otherwise, the

physical and financial condition of the District and
its irrigation system, and also such legal questions

as may be involved therein, and to pay all costs and
expenses so incurred.

Eighth—The Committee may limit the time with-
in which bonds may be received and may, either

generally or in specific instances, extend any time
so limited and after such limitation shall expire,

may impose such conditions as the Committee shall

deem proper.

Ninth—Any notice from the Committee or from
a Depositor to a Depositor hereunder may be given by
mailing the same, first class postage prepaid, to the
address of the Depositor as registered with the De-
positary, and shall be deemed duly served upon the
Depositor upon such mailing; and the certificate of
any member of the Committee or of its Secretary, or
of an officer, clerk or employee of the Depositary shall

be conclusive evidence of the mailing of such notice.

Tenth—Neither the Committee nor any of its

members shall be under any duty, obligation or lia-

bility not affirmatively expressed in this agreement,
and the Committee and each member thereof shall

always be protected and free from all liability in

acting upon any notice, request, consent, certifi-

cate, affidavit, or other paper or document believed

by it or any of its members to be genuine and to

have been signed by the proper party or parties, and
nothing herein contained shall be understood or
construed as obligating or compelling the Commit-
tee or any member thereof to exercise any power or
authority hereunder, but the Committee and each
member thereof shall at all times be at liberty to
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take action or refuse to take action as it or he, in

its or his sole discretion, shall deem to be for the

best interests of the Depositors. The Committee, by
the execution and delivery of this agreement, is un-
der no obligation, legal or equitable, express or im-
plied, to any holder of said bonds or any holder of

any other bonds or to any person or persons whomso-
ever, other than to the holder of the certificate is-

sued in pursuance to or in accordance with the

terms of this agreement.

Eleventh—In order to defray the expenses and
liabilities of the Committee, each Depositor agrees,

upon demand of the Committee, to pay promptly to

the Commitee his pro rata share of such expenses
and liabilities, not exceeding in the aggregate one
per cent, of the face value of the bonds which such
depositor has deposited hereunder. The bonds de-

posited hereunder or the proceeds derived therefrom
may be held by the Committee as security for pay-
ment of any sum due the Committee by any Deposi-
tor. Otherwise Depositors shall not be personally
liable for any expenses or liabilities incurred by the

Committee except upon their express assent thereto

or for any action taken by the Committee.

Twelfth—All money received by the Committee on
account of the payment or part payment of the bonds
or coupons deposited hereunder shall be distributed

pro rata among the holders of certificates entitled

to participate, according to the principal amounts
of such certificates, less expenses and liabilities as
aforesaid, and including reasonable compensation to

the Committee and the Depositary, apportioned in an
equitable manner by the Committee among the cer-

tificate holders, except as hereinbefore provided.

Thirteenth—The Committee shall keep books of ac-

count of its receipts and disbursements and a record
of its proceedings and upon the termination of its

duties such books of accounts and record shall be
filed with the Depositary and upon such filing the



Edmund Seymour, et al. 29

Committee and each member thereof shall be dis-

charged from all its and his duties, liabilities and ob-

ligations to all Depositors hereunder.

Fourteenth—The Committee is hereby empowered
to construe this agreement and its construction of

the same, made in good faith, shall be final and bind-

ing upon the Depositors hereunder and upon all hold-

ers of certificates. Each member of the Committee
shall be responsible for his own acts and defaults only

and no member shall be responsible for the acts and
defaults of any other member nor of any agent nor
employee of the Committee selected in good faith, nor
for any error in judgment or mistake of law, nor
for any act of commission or omission hereunder,
unless the same shall be the direct result of his own
willful deliberate fraud.

Fifteenth—The Depositary may resign at any
time by giving written notice of a desire to resign

to the Chairman of the Committee or any two other

members of the Committee, at least fifteen days be-

fore such resignation becomes effective, unless the

Committee shall waive such notice and accept shorter

notice. A successor as Depositary may be appoint-

ed, by the Committee in the event of the resignation of

the Depositary, which successor shall be vested with
all the powers, rights, duties and obligations of the

original Depositary appointed hereunder, with the

same effect as if said Depositary so appointed had
been originally a party to this instrument.

The Depositary who resigns shall deliver to the

new Depositary which may be appointed by the said

Committee the securities or property deposited with
it by the Depositors, or the securities or property de-

posited with it by the Committee for delivery to the

Depositors, and the Depositary for the time being
shall comply with the obligations of any predecessor
depositary issuing certificates of deposit hereunder,
with the same effect as though issued by such De-
positary.
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The Depositary shall not be responsible or liable

for the validity or regularity of any of the securi-

ties deposited hereunder, nor for any of the recitals

of fact or agreements contained herein, nor shall the

Depositary incur any liability for anything done or

permitted to be done at the request or direction of

the Committee in carrying out the terms of this

Agreement, the deposited securities being intended

to be fully at the order and under the control of the

Committee for all purposes of this agreement.
Sixteenth—The Committee hereby accepts and

agrees to act under the terms of this agreement.
Seventeenth—The New York Trust Company

hereby agrees to act as Depositary hereunder for the

purposes and upon the conditions herein set forth.

Eighteenth—This agreement shall be binding
upon the Depositors whenever in the judgment of

the Committee a sufficient number and amount of

said coupons have been deposited with said Deposi-

tary hereunder, in which event the Committee shall

notify each of said Depositors of such fact.

This agreement is executed in four counterparts,

one copy of which shall be delivered to each member
of the Committee, and one copy lodged with the De-
positary, each of which shall be deemed an original

hereof.

(Signed) EDMUND SEYMOUR. (Seal)

(Signed) J. PAUL THOMPSON. (Seal)

(Signed) DR. A. N. GAEBLER. (Seal)

THE NEW WORK TRUST COMPANY,
Depositary,

By F. J. HORNE, Vice-President.

H. W. MORSE, Secretary.

( Corporate Seal of

The New York Trust
Company.

)

Endorsed: Filed Dec. 31, 1918.

W. D. McREYNOLDS, Clerk.
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(Title of Court and Cause.)

ANSWER.
COMES NOW the defendant, Emmett Irrigation

District, a municipal corporation, and answering

plaintiff's complaint on file herein, admits, denies

and alleges as follows

:

I.

Defendant has no information or belief upon the

matters alleged in paragraph I sufficient to enable

it to answer the allegations of said paragraph I of

said complaint, and placing its denial on that

ground, denies that the said Edmund Seymour now

is, or during all or any of the times mentioned in

said complaint was, a citizen of the State of New
York, or residing in the City of New York, State of

New York; or that the said Dr. A. N. Gaebler now

is, or during all or any of the times mentioned in

said complaint was, a citizen of the State of Mis-

souri, or residing in the City of St. Louis, State of

Missouri; or that the said John R. Morrow now is,

or during all or any of the times mentioned in said

complaint was, a citizen of the State of Pennsyl-

vania, or residing in the City of Pittsburgh, State

of Pennsylvania.

II.

Answering paragraph III of said complaint, this

defendant denies that about the year 1911, or at

any other time, the said defendant negotiated, sold,

issued or delivered its negotiable coupon bonds, as
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provided by Section 2397 of the Revised Codes of

Idaho, to the amount of about $897,500.00, or any

other sum or amount.

III.

Answering paragraph V of said complaint, this

defendant denies that the issuance of said bonds of

said Emmett Irrigation District, or any bonds of

said Emmett Irrigation District, was duly, or other-

wise, examined or approved or confirmed upon the

petition of the Board of Directors of said District,

or otherwise, by the District Court of the Seventh

Judicial District of the State of Idaho, in and for

the County of Canyon, or by the Supreme Court of

the State of Idaho, or any other Court, or at all.

IV.

Answering paragraph VII of plaintiff's com-

plaint, this defendant states that it has no informa-

tion or belief upon the matters alleged in paragraph

VII of said complaint sufficient to enable it to an-

swer the allegations therein contained, and placing

its denial on that ground, denies that the said plain

tiffs, Edmund Seymour, Dr. A. N. Gaebler and John

R, Morrow, or any of them, are a committee ap-

pointed by the owners of said bonds, or of the in-

terest maturing thereon, as alleged in said com-

plaint, pursuant to an agreement or agreements

vesting the title to said bonds and interest, or to

any of said bonds or interest, in said committee, or

otherwise, or authorizing or empowering said com-
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mittee to collect the moneys due or to become due

thereon, or to bring all or any actions by the com-

mittee deemed necessary or proper for the collection

of said money, or any money, in their own names,

or any name, or as a committee, or any other action.

Denies that Exhibit "A" attached to plaintiff's com-

plaint is a copy of any agreement properly execut-

ed, creating said committee, for the protection of

the owners and holders, or owners or holders, of

said or any bonds ; and denies that pursuant to said

agreement, or any agreement substantially similar,

or otherwise, there has been deposited with the New
York Trust Company of New York, as depositary,

subject to the direction or control of said commit-

tee, or any committee, as provided by said agree-

ment, or any agreement of a substantially similar

nature, the bonds, or any bonds, of the Emmett Ir-

rigation District, to the aggregate amount, par

value of principal, of $853,500.00, or any other

sum or amount.

V.

Answering paragraph VIII of said complaint,

this defendant states that it has no information or

belief upon the subject set forth in said paragraph

VIII of said plaintiff's complaint sufficient to en-

able it to answer the allegations thereof, and plac-

ing its denial on that ground, denies that since the or-

ganization of said bondholders' committee, or any

committee, the said J. Paul Thompson has resigned



34 Emmett Irrigation District, vs.

as a member thereof, or that said John R. Morrow

has been duly or otherwise appointed a member of

said committee, or that the said Edmund Seymour

or Dr. A. N. Gaebler or John R. Morrow, singly

or together, now constitute the said committee, rep-

resenting the owners of said bonds, or any bonds,

with the power and authority expressed in said Ex-

hibit "A", or any Exhibit attached to said com-

plaint, or with power or authority to collect by ac-

tions at law or equity the principal or interest due

or payable under the bonds or interest coupons is-

sued by the said Emmett Irrigation District, or any

other power or authority, or that the same or any

bonds were deposited with the New York Trust

Company as depositary, pursuant to any agreement

between the owners of said bonds or coupons, or any

bonds or coupons, substantially in the form thereto

attached, marked Exhibit "A".

VI.

Answering paragraph X of said complaint, this

defendant denies that there is now due and owing

from said defendant to the said plaintiffs, or any

of them, as such committee or otherwise, on account

of the interest maturing on the bonds of said Dis-

trict during the years 1914, 1915, 1916, 1917 or

1918, or any other time represented by interest cou-

pons transferred to this committee, or otherwise or

at all, the sum of $262,410.00, or any other sum
or amount.
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VII.

As to the allegations contained in paragraph IX

of said amended complaint, defendant has no knowl-

edge, information or belief sufficient to enable it to

answer as to the allegations therein contained, and

basing its denial on that ground, denies that the or

any coupons evidencing the said or any interest,

have been detached from the bond or bonds specified

in said paragraph XI of said complaint, as amended.

For a further, separate and affirmative defense to

the cause of action, if any, set forth in plaintiff's

complaint, defendant alleges as follows, to-wit:

I.

That on the 16th day of July, 1917, in the Dis-

trict Court of the United States in and for the Dis-

trict of Idaho, Southern Division, in an action in

equity then pending in said Court, wherein J. Paul

Thompson and others were plaintiffs, and this de-

fendant and others were defendants, a decree in

equity was duly given, made and entered, a full,

true and correct copy of which said decree, marked

Exhibit "A", is hereto attached, hereby referred

to and made a part hereof, as fully as though set

forth herein; that said decree was thereafter af-

firmed, upon appeal, by the United States Circuit

Court of Appeals for the Ninth Circuit, and is now

a final decree between the parties plaintiff and de-

fendant therein.



36 Emmett Irrigation District, vs.

II.

That J. Paul Thompson was a party to said ac-

tion and decree, and then the owner and holder of

the bonds of said District referred to in plaintiffs'

complaint on file herein, of the following numbers

and denominations, to-wit

:

M-14, M-15, M-16, M-18, M-19, M-132, M-133,

M-134, M-135, M-136, M-143, M-144, M-145, M-203,

and M-232, total fifteen (15) bonds, each of the

denomination of One Thousand Dollars ($1,000.00),

and D-63, D-64, D-65, D-66, D-lll, D-112, D-120,

D-121, D-139, D-140, D-141, D-142, D-150, D-151,

D-152, D-153, D-154, D-174, D-175, D-176, D-177,

D-178, D-179, D-180, D-246, D-261, D-268, D-279, D-

280, D-283, D-284, D-285, D-286, D-287, D-288, D-

307, D-310, D-311, D-312, D-318, D-319, D-361, D-

408, D-409, D-410, D-411, D-412, D-416, D-417, D-

418, D-481, D-482, D-483, D-484, D-485, D-486, D-

487, D-488, D-489, D-490, D-500, D-501, D-502, D-

503, D-504, D-519, to D-538 inc., D-569, to D-578,

inclusive, D-594, D-599, D-644, D-645, D-651, D-

652, D-653, D-654, D-655, D-656, D-673, D-674,

D-675, D-676, D-717 to D-726, inclusive, D-742,

D-743, D-780, D-783, D-784, D-785, D-786, D-787,

D-788, D-801 to 814, inclusive, D-833, D-1065, D-

1066, D-1070, D-1071, D-1072, D-1278, D-1279,

D-1280, D-1281, D-1305, D-1306, D-1307, D-1308,

D-1309, D-1321, D-1332, D-1432, D-1598, D-1599,

and D-1600 to D-1609, inclusive, total one hundred

seventy-two (172) bonds, each of the denomination
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of Five Hundred Dollars ($500.00), and of the in-

terest coupons thereto attached, being the interest

coupons maturing January 1, 1914, and also all sub-

sequently maturing coupons.

Ill

That A. N. Gaebler was a party to said action and

decree, and was the owner at the time of the entry

of said decree of the bonds of said District referred

to in the complaint on file herein, in the amount

of $47,500.00, par value, being bonds numbered

D-298, D-345 to D-353, inclusive, D-383 to D-387,

inclusive, D-493 to D-497, inclusive, D-598, D-637

to D-643, inclusive, D-789 to D-800, inclusive, D-

850 to D-855, inclusive, D-987 to D-998, inclusive,

D-1033 to D-1044, inclusive, D-1055 to D-1058, in-

clusive, D-1300 to D-1304, inclusive, D-1383 to D-

1396, inclusive, D-1399 to D-1400, inclusive, being

ninety-five bonds, each of the denomination of

$500.00, together with the interest coupons thereto

attached, maturing January 1, 1914, and all subse-

quently maturing coupons.

IV.

That Helen M. Conrad was a party to said action

and to said decree, and the owner of the bonds of

said District referred to in the complaint on file

herein, in the amount of $2,000.00, par value, being

bonds numbered D-90, D-91, D-144 and D-145, each

of the denomination of $500.00, together with the

interest coupons thereto attached, maturing January

1, 1914, and all subsequently maturing coupons.
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V.

That H. S. Hudson was a party to said action and

said decree, and the owner at the time of the entry

of said decree of the bonds of said District referred

to in the complaint on file herein, in the amount of

$4,000.00, par value, being bonds numbered M-124

and M-125, each of the denomination of $1,000.00,

and bonds numbered D-779, D-849, D-1031 and D-

1492, each of the denomination of $500.00, together

with the interest coupons thereto attached, maturing

January 1, 1914, and all subsequently maturing

coupons.

VI.

That Henry M. Williams was a party to said ac-

tion and said decree, and was the owner at the time

of the entry of said decree of bonds of said District

referred to in the complaint on file herein, to the

amount of $1,000.00, being bond numbered M-. . . .,

together with the interest coupons thereto attached,

maturing January 1, 1914, and all subsequently

maturing coupons.

VII.

That Charlotte H. Shipman was a party to said

action and said decree, and was the owner at the

time of the entry of said decree of bonds of said

District referred to in the complaint on file herein,

to the amount of $1,000.00, being bond numbered

M- . .
.

, together with the interest coupons attached

thereto, maturing January 1, 1914, and all subse-

quently maturing coupons.
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VIII.

That F. W. Horton was a party to said action and

said decree, and was the owner, at the time of the

entry of said decree, of the bonds of said District

referred to in the complaint on file herein, to the

amount of $5,000.00, being bonds numbered M-138

to M-142, inclusive, each of the denomination of

$1,000.00, together with the interest coupons at-

tached thereto, maturing January 1, 1914, and all

subsequently maturing coupons.

IX.

That Mary C. Waddell was a party to said action

and said decree, and was the owner, at the time of

the entry of said decree, of bonds of said District

referred to in the complaint on file herein, to the

amount of $1,000.00, par value, being bond num-

bered M-228, together with the interest coupons

thereto attached, maturing January 1, 1914, and all

subsequently maturing coupons.

X.

That J. Willis Gardner was a party to said action

and said decree, and was the owner, at the time of

the entry of said decree, of bonds of said District re-

ferred to in the complaint on file herein, to the

amount of $7,000.00, par value, being bonds num-

bered M-88, M-89 and M-112, each of the denomina-

tion of $1,000.00, and bonds numbered D-547 to

D-550, inclusive, and D-691 to D-694, inclusive, each

of the denomination of $500.00, together with the
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interest coupons thereto attached, maturing Janu-

ary 1, 1914, and all subsequently maturing coupons.

XL
That Custer County Trust Company was a party

to said action and said decree, and was the owner,

at the time of the entry of said decree, of bonds of

said District referred to in the complaint on file here-

in, to the amount of $10,000.00, being bonds num-

bered D-569 to D-578, inclusive, and D-717 to D-726,

inclusive, each of the denomination of $500.00, to-

gether with the interest coupons thereto attached,

maturing January 1, 1914, and all subsequently ma-

turing coupons.

XII.

That Lincoln University was a party to said ac-

tion and said decree, and was the owner, at the time

of the entry of said decree, of bonds of said Dis-

trict referred to in the complaint on file herein, to

the amount of $5,000.00, par value, being bonds

numbered D-583 to D-592, inclusive, each of the de-

nomination of $500.00, together with the interest

coupons thereto attached, maturing January 1, 1914,

and all subsequently maturing coupons.

XIII.

That National Bank of Oxford was a party to

said action and said decree, and was the owner, at

the time of the entry of said decree, of bonds of

said District referred to in the complaint on file

herein, to the amount of $10,000.00, par value, be-
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ing bonds numbered D-559 to D-568, inclusive, and

D-707 to D-716, inclusive, each of the denomination

of $500.00, together with the interest coupons

thereto attached, maturing January 1, 1914, and all

subsequently maturing coupons.

XIV.

That no other person or party, or any other

holder of bonds or bond, or of interest coupons, of

the said Emmett Irrigation District, was a party

to the said suit or to the said decree ; that all rights

of action of the present holders, if any, of the bonds

or coupons of said District, which were held by the

above named parties, who were parties to the above

mentioned decree, were merged in the said decree

made and entered as hereinbefore set forth, and

that this action, insofar as the same involves or af-

fects the bonds and coupons of said District held

by the said parties to said decree, as hereinbefore

set forth, at the time of the entry of said decree,

is barred by said decree.

Further answering, and for a second and sepa-

rate affirmative defense as to all bonds and coupons

which were not owned or held by persons who were

parties by name to the decree made and entered in

the action of J. Paul Thompson and others, plain-

tiffs, against this defendant and others, as defend-

ants, as hereinbefore set forth, at the time of the

entry of said decree, this defendant alleges as fol-

lows:
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I.

At a special election, held in the said Emmett

Irrigation District on the 3rd day of December,

1910, irrigation district bonds in the total sum of

$1,100,000.00, for the purpose of providing funds

for the purchase and enlargement of the irrigation

system known as the Canyon Canal system, for the

watering of the lands in said district, were duly

authorized.

II.

That, on the 12th day of September, 1911, the

Board of Directors of said Emmett Irrigation Dis-

trict made and entered into a certain purported

contract in writing with Emmons and J.

J. Corkill, doing business under the firm name and

style of J. J. Corkill & Company, a true and correct

copy of which said contract, marked Exhibit "B", is

attached hereto, hereby referred to and made a part

hereof.

III.

That, thereafter, on the 26th day of September,

1911, the said Fort Dearborn Trust and Savings

Bank, the depositary named in said purported con-

tract, Exhibit "B", and the said J. J. Corkill &
Company and said Emmett Irrigation District en-

tered into an agreement supplemental to said con-

tract, Exhibit "B", for the purpose of more clearly

defining the duties and responsibilities of the said

depositary, in which said supplemental agreement it
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was mutually promised and agreed by the afore-

said parties thereto that the duties of the said Bank

should be limited to that of a mere depositary.

IV.

That, thereafter, the then Board of Directors of

said District delivered to the said Fort Dearborn

Trust and Savings Bank, the depositary named in

the aforesaid contract, Exhibit "B", pursuant to

and under the terms and conditions of said con-

tracts hereinbefore mentioned, certain instruments

in writing, purporting to be the coupon bonds of

the said Emmett Irrigation District in the total sum

of $1,100,000.00, par value, exclusive of interest,

$800,000.00 in amount thereof being thus deposited

on or about January 3, 1912, and $300,000.00

thereof on or about February 29, 1912, and defend-

ant is informed and believes, and hence on informa-

tion and belief alleges, that the bonds and coupons

upon which said action is brought are a portion of

the said bonds so deposited with the said deposi-

tary.

V.

Defendant further alleges that the said bonds

thus delivered to the said depositary were desig-

nated on their face as a single series, and, as de-

fendant is informed and believes and hence on in-

formation and belief alleges, the entire series des-

ignated as a single issue; further, the bonds com-

prising said or any issue were not numbered con-
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secutively, commencing with those first falling due

;

and further, upon such information and belief, de-

fendant alleges that no portion of said purported

bonds, constituting a single issue are payable, five

per cent of the whole number of bonds constituting

said issue, at the expiration of eleven years from

their issuance, six per cent at the expiration of

twelve years from their issuance, seven per cent

at the expiration of thirteen years from their is-

suance, eight per cent at the expiration of fourteen

years from their issuance, nine per cent at the ex-

piration of fifteen years from their issuance, ten

per cent at the expiration of sixteen years from

their issuance, eleven per cent at the expiration of

seventeen years from their issuance, thirteen per

cent at the expiration of eighteen years from their

issuance, fifteen per cent at the expiration of nine-

teen years from their issuance, or sixteen per cent

at the expiration of twenty years from their issu-

ance, nor in any such proportions, as required by

statute of the State of Idaho, and upon such infor-

mation and belief defendant further alleges that

the foregoing allegations are true, whether or not

allowance be made so that each bond shall be in

amount of $100.00 or a multiple thereof, and no

bond should fall due in partial payments.

VI.

Defendant further alleges that it is informed and

believes, and hence on information and belief al-
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leges, that thereafter, during the year 1912, the

exact date being to this defendant unknown, but

after the first day of March in said year, certain

of the said purported bonds thus placed in the hands

of the said depositary were disposed of by said de-

positary as follows:

(a) Approximately $600,000.00 in amount, at

par value, exclusive of interest, of said purported

bonds were exchanged by the said depositary for

the outstanding obligations of said Canyon Canal

Company, referred to in said contract, Exhibit

"B".

(b) $150,000.00 in amount of the said bonds,

at the par value thereof, together with the Janu-

ary 1, 1912, and all subsequent maturing interest

coupons attached thereto, were, after the said first

day of March, 1912, and during said year, the exact

time being to this defendant unknown, delivered

by the said depositary to the said J. J. Corkill &
Company, without consideration, but purportedly

as a bonus or premium for making the exchange

of bonds for the said obligations of the said Canyon

Canal Company, as hereinbefore set forth.

(c) $105,000.00 in amount of said bonds, at

par value, exclusive of interest, were from time to

time, after the first day of March, 1912, and dur-

ing said year, the exact date being to this defend-

ant unknown, delivered to said Corkill & Company
for cash; and defendant further alleges, upon said
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information and belief, that said depositary, from

time to time, as the last mentioned bonds were de-

livered to said Corkill & Company for cash, deliv-

ered to said Corkill & Company, in addition to the

said bonds delivered for cash, purportedly as a

bonus or premium for making the said exchanges

of the bonds hereinbefore set forth, but actually

without any consideration whatever, approximately

the sum of $26,200.00 in amount of said bonds at

the par value thereof.

(d) That thereafter, on or about the first day

of September, 1912, said depositary, pursuant to

the mutual agreement between the said District and

the said Corkill & Company, returned to the said

District $25,000.00 in amount of said bonds, at

their par value, exclusive of interest, which said

bonds are now held and owned by the said District.

(e) That thereafter, to-wit, on or about the 5th

day of April, 1913, the said Corkill & Company,

pursuant to the terms and conditions of a subse-

quent contract, made and entered into between the

said District and the said Corkill & Company, pur-

chased from said District $20,000.00 in amount of

said bonds at their par value, exclusive of interest,

for cash, said bonds being a portion of the bonds

then remaining in the hands of the said depositary.

VII.

Defendant is informed and believes, and hence on

information and belief alleges, that $173,800.00 in
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amount, at par value, exclusive of interest, of said

bonds originally delivered to said depositary, as

hereinbefore set forth, still remain in the hands of

said depositary, and that the said defendant, Em-
mett Irrigation District, has received in cash, for

and on account of the $1,100,000.00 in amount of

bonds deposited with the said depositary the sum of

$125,000.00, and no more.

VIII.

Defendant is further informed and believes, and

hence on information and belief alleges, that a part

of the bonds and coupons upon which this suit is

brought are not the bonds or coupons sold or de-

livered for cash.

WHEREFORE, Defendant prays that plaintiffs

take nothing in this action, and that the same be

dismissed at plaintiffs' costs.

FREMONT WOOD,
DEAN DRISCOLL,

Residing at Boise, Idaho,

W. C. BICKNELL,
J. M. THOMPSON,

Residing at Caldwell, Idaho,

Attorneys for Defendant.

(Duly Verified.)
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EXHIBIT "A"

In the District Court of the United States for the

District of Idaho, Southern Division.

J. PAUL THOMPSON, A. N. GAEBLER,
HELEN M. CONRAD, S. H. HUDSON,
HENRY M. WILLIAMS, CHARLOTTE
H. SHIPMAN, F. W. HORTON, MARY
C. WADDELL, J. WILLIS GARDNER,
CHESTER COUNTY TRUST COM-
PANY, a corporation, NATIONAL BANK
OF OXFORD, a corporation, for them-
selves and all other bondholders of Emmett
Irrigation District, similarly situated,

Plaintiffs,

vs.

EMMETT IRRIGATION DISTRICT, a mu-
nicipal corporation, W. H. SHANE, N. B.

BARNES and E. J. REYNOLDS, as Di-

rectors, and R. B. SHAW, as Treasurer
of the Emmett Irrigation District,

Defendants.

DECREE.

This cause came on to be heard at this term, and
was argued by counsel; and thereupon, upon con-

sideration thereof, it was ORDERED, ADJUDGED
and DECREED as follows, viz:

That the coupon bonds of the defendant Emmett
Irrigation District, bearing date the first day
of January, A. D., 1911, being a part of Series No.
1 of the First Issue of Bonds of said District and
now outstanding, with the unpaid coupons thereto

belonging, being bonds numbered Ml to M4, inclu-

sive, M8 to M127, inclusive, M129 to M130, inclu-
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sive, M132 to M219, inclusive, M221 to M262, in-

clusive, each of the denomination of $1,000.00, and
Dl to D16, inclusive, D23, D44 to D55, inclusive,

D62 to D66, inclusive, D83 to D84, inclusive, D86
to D87, inclusive, D90 to D92, inclusive, Dill to

D118, inclusive, D120 to D125, inclusive, D131 to

D136, inclusive, D139 to D168, inclusive, D172 to

D180, inclusive, D196 to D201, inclusive, D204 to

D217, inclusive, D220 to D221, inclusive, D227 to

D280, inclusive, D283 to D343, inclusive, D345 to

D354, inclusive, D361 to D592, inclusive, D594,
D595, D597 to D657, inclusive, D659 to D743, in-

clusive, D746 to D814, inclusive, D827 to D870, in-

clusive, D987 to D1072, inclusive, D1161 to D1328,
inclusive, D1331 to D1332, inclusive, D1383 to

D1646, inclusive, each of the denomination of

$500.00, and bonds numbered CI to C75, inclusive,

C77 to C79, inclusive, C81 to CI 15, inclusive, CI 19
to C131, inclusive, each of the denomination of

$100.00, are legal and valid obligations of said Em-
mett Irrigation District.

That the defendants, and each of them, and the

successors in office of the defendants, W. H. Shane,
N. B. Barnes, E. J. Reynolds and R. B. Shaw, re-

spectively, are hereby perpetually restrained and
enjoined from diverting or otherwise appropriating,
applying or using for any purpose, other than for

the payment of principal and interest as the same,
respectively, become due according to the tenor of

said bonds, until all of said bonds and the interest

coupons thereto belonging have been paid or other-

wise discharged, the money collected for or here-

after paid into the Bond Fund created, or required
by law to be created, for the payment of the prin-

cipal of and interest on said bonds; and they, and
each of them, are hereby ORDERED and DIRECT-
ED, so far as the matter comes within their offi-

cial duties, to apply the money now in said Bond
Fund, or that may hereafter be paid into said Fund
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under the tax levied on the 22nd day of October,

1913, first, to the payment of the interest coupons
maturing January 1st, 1914, and originally at-

tached or belonging to said bonds so outstanding,
as aforesaid, upon the presentation of said cou-
pons, or in the event there is not sufficient money
in said Fund to pay all of said coupons in full, then
to the pro rata payment thereof; second, after the

payment of the January 1st, 1914, coupons in full,

then to the payment of the coupons maturing July
1st, 1914, upon the presentation of said coupons,
and in the event there is not sufficient money in

said Fund to pay all of said last mentioned coupons
in full, then to pro rate payment thereof ; and, third,

the overplus, if any there be, of said tax to the pay-
ment of other past due interest coupons originally

attached to said bonds and now outstanding and
unpaid, in the order of their respective maturities,

and if the money in said Fund is not sufficient to

pay all the coupons of the same maturity in full,

then to the pro rate payment thereof; and in the

event any coupon is not paid in full, the amount paid
thereon, with the date of such payment, shall be
endorsed thereon and the Treasurer of the District

may also demand, as evidence to be retained by him
of such payment, a receipt from the person pre-

senting such coupon showing such partial payment.
Done in open Court this 16th day of July, 1917.

FRANK S. DIETRICH,
District Judge.

Endorsed: Filed July 16, 1917.

W. D. McREYNOLDS, Clerk.

EXHIBIT "B".

THIS AGREEMENT, Made and entered into

this twelfth day of September, A. D., 1911, by and
between Emmett Irrigation District, a municipal
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corporation organized and existing under and by
virtue of the laws of the State of Idaho, (herein-

after sometimes for brevity called the "district"),

party of the first part, and J. J. Corkill & Com-
pany, of Chicago, Illinois, parties of the second
part, WITNESSETH that,

WHEREAS, the District has been organized un-
der the laws of the State of Idaho, with the inten-

tion and purpose of acquiring, taking over and own-
ing the irrigation system heretofore belonging to

The Canyon Canal Company (the said Canyon Ca-
nal Company being hereinafter sometimes for

brevity referred to as "Canal Company"), located

in the counties of Boise and Canyon, in the State

of Idaho, which said irrigation system with the

extensions contemplated, hereafter referred to, will

provide for irrigation of all the lands which con-

stitute a part of the district, and

WHEREAS, in pursuance of such intent and
purpose, the District desires to purchase the prop-
erty of the said The Canyon Canal Company and
that said parties of the second part are able to sell

and to deliver to the District the said properties,

all subject to the terms and conditions hereinafter
set forth, and

WHEREAS, the properties of the said Canyon
Canal Company are subject to the following out-

standing obligations:

First: $170,000 par value in amount of Six
Per Cent. First Mortgage Gold Bonds, dated June
15, 1915, (said bonds being the unpaid portion of a
total issue of $350,000, par value in amount) which
are due serially from July 1st, 1912, to July 1st,

1916, and which are secured by a mortgage bearing
even date with the said bonds to the American Trust
and Savings Bank, a corporation of Illinois, as
Trustee, and also by the deposit with said Trustee
of first mortgage contracts constituting liens on
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lands irrigated by means of the said irrigation sys-

tem and lying within the District, upon which con-

tracts there was on May 1st, 1911, a total of $227,-

603.54 principal, and $38,094.08 interest unpaid.

Second: $100,000 par value in amount of sec-

ond mortgage collateral trust bonds issued by the

said Canal Company, dated July 1st, 1906, which
are due July 1st, 1916, bear interest at six per cent

(6%) per annum and are secured by a "Collateral

Trust Mortgage" bearing even date with the said

bonds to the said The American Trust and Savings
Bank as Trustee, on which said bonds no interest

has been paid and the said bonds are therefore in

default and subject to foreclosure.

Third: $100,000 par value in amount of notes of

the said Canal Company, dated December 15, 1908,
due December 15, 1910, bearing interest at six per
centum (6%) per annum, and secured by the de-

posits under a collateral trust agreement with the

said The American Trust and Savings Bank as
Trustee, of certain mortgage contracts constituting

liens on lands irrigable from the said irrigation

system and constituting a part of the District on
which said mortgage contracts there was on May
1st, 1911, a total of $101,111.10 principal and
$17,310.97 interest remaining unpaid which said

notes are in default and therefore subject to fore-

closure.

Fourth: $200,000 par value in amount of notes

of the said Canal Company, dated May 1st, 1909,
bearing interest at six per cent (6%) per annum,
of which $100,000 are due February 1st, 1912, and
$100,000 are due February 1st, 1913, and which
are secured by the deposit under a trust agreement
with the said The American Trust and Savings
Bank as Trustee, dated April 20, 1909, of other
similar mortgage contracts on which there were on
the first day of May, 1911, $196,754.98 principal
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and $21,463.11 interest remaining unpaid,
_
on

which said notes no interest has been paid since

February 1st, 1911, and said notes were, therefore

in default and subject to foreclosure, and

WHEREAS, in addition to the mortgage con-

tracts in the hands of the said The American Trust
and Savings Bank to secure the respective issue of

bonds and notes above described, there is in the

hands of the said Trustee cash collected on said

mortgage contracts as follows, namely: $6,994.09
collected on contracts securing the first mortgage
bonds of June 15, 1905; $4,966.63 collected on the

said mortgage contracts deposited as collateral for

the said notes, dated December 15th, 1908; $16,-

237.22 collected on contracts deposited as collateral

for the said notes, dated May 1st, 1909, and

WHEREAS, the District has heretofore by pro-

per proceedings had according to law, authorized

the execution and sale of bonds of the District to

the total of $1,100,000, said bonds to bear interest

at the rate of six per cent (6%) per annum, to be

dated January 1st, 1911, and to become due serially

in the manner provided by the laws of the State of

Idaho, which said bonds the said District desires

to sell and use for the purpose of purchasing the

properties of the said Canal Company; retiring all

of the outstanding bonds and notes of the Canal
Company, paying all valid and outstanding existing

liens, charges and claims against the property of

the said Canal Company, so that the said property

may be held by the District free and clear of all

liens whatsoever and to furnish funds for the ex-

tension of the said irrigation system and for the

completion thereof, so as to constitute a complete

irrigation system for the irrigation of all the lands

contained in the District, and

WHEREAS, the said parties of the second part

are able and are willing to assist the District in
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exchanging the bonds of the District for the said

outstanding notes and bonds of the Canal Company,
and also are willing to purchase the remainder of

said bonds over and above those that are necessary

to be used in affecting such exchange; NOW,
THEREFORE, the said parties have agreed as

follows

:

Section 1. The said parties of the second part
agree to use their best efforts with the holders of

the outstanding bonds and notes of the said Canal
Company and with the members of the committees
heretofore organized for the protection of the

above mentioned defaulted notes of the Canal Com-
pany in order to affect the complete exchange of

the said notes for the said bonds of the District and
thereby to obtain the release of the above men-
tioned mortgages and collateral deposited as secur-

ity for the said bonds and notes as above set forth.

Section 2. At or before the time when the Dis-

trict shall deposit with Depositary hereinafter

named the bonds of the said District to be disposed

of as hereafter set forth, the said parties of the

second part are to transfer or cause to be trans-

ferred to the District (subject only to the liens of

the said outstanding bonds and notes of the Ca-
nal Company and of the liens hereinafter men-
tioned) the entire irrigation system of the Canal
Company, the said parties of the second part will

also assign or cause to be assigned the unsecured
claim or claims against the Canal Company held

by Trowbridge & Niver Company. All necessary
deeds and assignments to carry out the above men-
tioned transfers are to be executed and deposited

by said parties of the second part with the Fort
Dearborn Trust and Savings Bank of Chicago, Illi-

nois, hereinafter referred to as the "Depositary",
with instructions to deliver the same to the Dis-

trict or its order, upon the deposit by the District

with the said Depositary of the said $1,100,000.00



Edmund Seymour, et al. 55

of District bonds (with the written opinion of

Adams & Candee, Attorneys of Chicago, Illinois,

approving the legality of the said bonds as here-

inafter provided) in accordance with the terms of

this agreement.

Section 8. The parties of the second part fur-
ther agree that when the exchange of the said Dis-
trict bonds for the said outstanding bonds and notes
of the Canal Company shall have been completed
and all of the notes and bonds of the Canal Com-
pany shall have been retired by means of such
exchange, or in payment or otherwise, the said par-
ties of the second part will then execute a proper
assignment or assignments transferring and assign-

ing to the said District all of the mortgage con-
tracts and cash held by the said The American
Trust and Savings Bank (now the Continental
and Commercial Trust & Savings Bank) as Trus-
tees, under the above mentioned mortgages and
trust agreements. The said mortgage contracts
amounted, (according to the statement of said
Trustee), on or about May 1st, 1911, to the sum of

$525,469.62 principal, and $76,868.16 interest (the

said amounts being the amounts of principal and
interest respectively, remaining unpaid upon said

mortgage contracts) and the cash in the hands of

the Trustee amounting (according to said state-

ment) to $28,197.94, making a total of $630,535.72
of principal, interest and cash so to be transferred
to the District. Such transfer and assignment shall

be in such form as the District may request and
shall authorize and direct the said Trustee to turn
over to the District all such contracts and cash then
remaining in its hands.

The parties of the second part will also at the

same time execute or cause to be executed and de-

liver to the Depositary for delivery to the District

an assignment of all of the right, title and interest

now held and owned by Trowbridge & Niver Com-
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pany in and to any of the stock of the Canal Com-
pany. Such assignment shall be made to a Trus-
tee or Trustees named by the District in such man-
ner as to enable the said Trustee or Trustees to

control the Canal Company from that time forth

in order that the property of the said The Canyon
Canal Company may be fully and completely trans-

ferred to the District and that the Canal Company
may be wound up, dissolved or otherwise disposed
of as the District may desire and determine it being
the intent hereof, that after the execution of such
transfers which shall be made as soon as may be
after the completion of the exchange and retire-

ment of the outstanding bonds and notes of the

Canal Company. The Canal Company and all of

its property shall be wholly subject to the control

of the District.

Section 4. The District agrees to deposit with
the Depositary the entire issue of its said bonds
amounting to $1,100,000; said bonds are dated as

above stated, January 1st, 1911, and bear interest

at the rate of six per cent (6%) per annum, and
mature serially in installments in the manner pro-

vided by the Statutes of the State of Idaho. The
coupons attached to said bonds and maturing July
1st, 1911, are to be detached by the District prior

to the deposit of the said bonds with the said De-
positary.

Section 5. The said Depositary is to hold and
shall be instructed to hold the bonds of the District

so deposited with it and to deliver the same as fol-

lows:
(a) $470,000 in amount of the said bonds are

to be held by the Depositary and delivered from
time to time to the parties of the second part or
their order, upon the surrender of any of the above
mentioned bonds, dated June 15, 1905, or notes

dated December 15, 1908, or notes dated May 1,

1909 ; the par value of the bonds of the District so
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to be delivered to be equal to the par value of the

above mentioned bonds and notes so surrendered.

The accrued interest on all of the above men-
tioned outstanding bonds and notes will at all

times exceed the accrued interest (since July 1,

1911) on the bonds of the District to be delivered in

exchange therefor. The accrued interest on the

bonds of the District is to be allowed as a credit on
the accrued interest of the aforesaid bonds and
notes so surrendered and the accrued interest on
the aforesaid bonds and notes so surrendered in

excess of the accrued interest on the bonds of the

District delivered in exchange therefor, shall be
paid in cash by the parties of the second part to the

persons surrendering such bonds and notes for

such exchange; provision being hereinafter made
for the reimbursement of the said parties of the

second part for the amount of the accrued interest

so expended by them.

(b) $130,000 par value in amount are to be
delivered from time to time to the parties of the

second part or their order, upon the surrender of

the said $100,000 of second and collateral trust

bonds; the par value of the District bonds so deliv-

ered to equal the par value of the said notes so sur-

rendered together with accrued interest thereon to

July 1st, 1911 (the total interest accrued on such
notes to July 1st, 1911, amounting to the sum of

$30,000). The parties of the second part are to

make arrangements with the persons surrendering
such notes for the necessary adjustment of the un-
even amounts due to them respectively.

(c) Upon the execution in favor of the District

of the above transfers and assignments mentioned
above in Section 2 hereof, and upon the deposit of

said papers with the Depositary, the parties of the

second part shall be entitled to receive $220,000 par
value in amount of the said bonds with the Janu-
ary 1st, 1912, and all subsequent coupons attached
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thereto, but the said $220,000 par value in amount
of bonds shall be held by the Depositary as security
for the compliance by the parties of the second part
with the terms of this contract and delivered to them
as hereinafter set forth.

(d) The remaining $280,000 in amount of the

said bonds shall be delivered by the Depositary to

the parties of the second part upon the payment of

cash equal to the par value of the said bonds plus
accrued interest thereon to the date of delivery.

Section 6. Said parties of the second part agree
to use their best efforts to exchange the said out-

standing bonds and notes of the Canal Company for

the District bonds set aside therefor as aforesaid.

The said parties of the second part further agree
that they will purchase the $280,000 in amount of

the District bonds referred to in paragraph (d) of

the preceding section, as follows, namely: $50,000
within thirty days after the bonds are delivered to

the Depositary (with the opinion of Adams &
Candee approving the same as hereinafter pro-

vided)
; $50,000 within sixty days after such de-

posit, and $50,000 within ninety days after such
deposit, and the remaining $130,000 on or before

August 1st, 1912. In order to insure the perform-
ance of these obligations by the parties of the sec-

ond part, the said $220,000 of bonds of the District

referred to in paragraph (c) of the preceding sec-

tion of this agreement, are to be held by the De-
positary as security and are to be delivered to the

parties of the second part as the said outstanding
bonds and notes of the Canyon Canal Company are
surrendered to the Depositary and as the said bonds
of the District which are to be purchased in cash
by the parties of the second part are taken up by
them, said Depositary is and shall be in writing au-
thorized to deliver to the parties of the second part,

or their order, bonds of the District (being bonds
referred to in paragraph (c) of Section 5 hereof),
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equal to twenty-five per cent (25%) of the amount
of the outstanding bonds and notes of the Canal
Company so surrendered, the bonds of the District

to be delivered by the Depositary to the said parties

of the second part, or their order, as such bonds are

surrendered from time to time, and as the District

bonds referred to in paragraph (d) are taken up
and paid for by the parties of the second part, the

said Depositary is and shall be in writing authorized

to deliver to the parties of the second part, addi-

tional bonds of the District (being bonds referred

to in paragraph (c), equal to twenty-five per

cent (25%) of the par value of the bonds so taken
up and paid for in cash by the parties of the sec-

ond part; it being the intent hereof that the said

Depositary shall retain in its hands as a guaranty
and a security for the performance of the agree-

ments in this section provided to be performed by
the parties of the second part, bonds belonging to

the parties of the second part, and equal to twenty-
five per cent (25%) of the said outstanding bonds
and notes of the Canal Company remaining unsur-
rendered and of the bonds of the District remaining
unpaid for by the parties of the second part, and
that all the remainder of said $220,000 of bonds
shall be delivered to the parties of the second part
on demand.

Section 7. It is further understood and agreed
that the property of the Canal Company is sub-
ject to certain outstanding liens for labor, materials
and work, said liens being described in detail in a
list hereto attached and marked "List of Outstand-
ing Contractors' and Laborers' Liens against the

properties of the Canyon Canal Company". It is

undestood that the validity of some of the said

liens is disputed by both of the parties hereto, noth-

ing herein contained shall be construed as an
acknowledgement of the validity of the said liens

nor as an agreement to pay the same nor any part
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thereof until the same shall have been fully ad-

judicated to constitute a valid and existing claim

against the Canal Company and a valid and exist-

ing lien against its property, but in order that the

title to the said properties may be ultimately ac-

quired by the District free from all such liens and
in order that such properties may be owned by the

District free and clear of all liens for the benefit

of the District and of the holders of the said Dis-

trict bonds, the said Depositary shall be in writing

directed to hold out of the proceeds of the said bonds
which are to be paid for in cash by the parties of

the second part, the sum of $110,000, the said sum
to be held as security for the payment of such out-

standing liens as may be determined by the Dis-

trict or finally adjudged to be a valid claim and
lien, and shall be authorized to pay to the holders of

such liens in satisfaction thereof, such amounts as

may be directed by the District and by the parties

of the second part, and when all such liens shall

have been paid in full or satisfied, the said Deposi-

tary shall pay over to the District any balance of

said sum then remaining in its hands. The pro-

ceeds of said bonds in excess of the said sum of

$110,000 shall be paid by the Depositary to the Dis-

trict on demand.

Section 8. As hereinbefore stated, upon the ex-

change of any of the outstanding bonds and notes

of the Canal Company, the coupons attached to

the bonds of the District to be delivered in exchange
therefor, shall be delivered in payment of the ac-

crued interest on such outstanding bonds and notes

of the Canal Company since July 1st, 1911. All

accrued interest on said bonds and notes prior to

that date (except the accrued interest on $100,000
of second and collateral trust bonds, dated July 1st,

1906) shall be paid in cash by the parties of the

second part; such payment to be construed as an
advancement to the District. Upon the release by
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the said The American Trust and Savings Bank of

any of the cash now held by it as Trustee under
any of the above mentioned trust deeds or trust

agreements; out of such cash the parties of the sec-

ond part are to be reimbursed for all such accrued
interest so paid by them. If prior to the payment
of such cash to the Depositary, the parties of the

second part have heretofore paid any accrued in-

terest on the bonds and notes theretofore surren-
dered, the amount of such payment shall thereupon
be by the Depositary paid to the parties of the sec-

ond part and the Depositary is and shall be in writ-

ing authorized thereafter to pay out of such cash,

such accrued interest on the notes and bonds there-

after surrendered to it for exchange.

If the amount of all such cash eventually paid

by The American Trust and Savings Bank to the

said Depositary shall not equal the accrued interest

on the said outstanding bonds and notes (except

the second and collateral trust bonds of July 1st,

1906), and shall therefore be insufficient to pay the

sums or fully reimburse the parties of the second

part for such payment, then after the retirement of

all such outstanding bonds and notes, the District

agrees to pay to the parties of the second part all

accrued interest paid by them in excess of the

amount of such cash.

Section 9. The District is to furnish to the par-

ties of the second part a complete certified record

of all of the proceedings relative to the organiza-

tion of the District and the authorization of the

said bonds and the confirmation of said proceed-

ings by order of the court. Such proceedings are

to be examined by Adams & Candee, attorneys of

Chicago, Illinois, and the obligations of the parties

of the second part under this contract are condi-

tional upon the approval of the legality of said bonds
by said Adams & Candee, and the giving of a writ-
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ten opinion approving the legality of the said bonds
by the said Adams & Candee.

The District is to procure from each and every
person owning land within the said District a
waiver of errors ; such waiver of errors shall be pre-

pared by the said Adams & Candee and shall in-

clude a waiver of all errors in proceeds relative to

the organization of the said District and the issu-

ance of the said bonds and shall consent to the levy

of a tax to pay the principal and interest upon said

bonds in the manner provided and intended to be
provided by the laws of the State of Idaho, regard-
less of the constitutionality of the act under which
said proceedings were had and such levy made or
any provisions of such act.

Section 10. In case the said parties of the sec-

ond part shall fail to procure the exchange of all

the said outstanding bonds and notes of the Canal
Company prior to the time when the same shall be
due, the parties of the second part shall take up and
pay for in cash bonds of the District deposited un-
der paragraph (a) of Section Five hereof, equal to

the amount of such outstanding bonds and notes so

becoming due and shall pay therefor in cash at par
and accrued interest. If the said parties of the sec-

ond part shall fail to take up said bonds as above
provided in order to furnish funds for the payment
of the bonds of the Canal Company as the same be-

come due (unless the same shall have been retired

prior to such maturity), then in that event the Dis-

trict is hereby authorized to sell bonds of the Dis-

trict deposited with the Depositary referred to in

paragraph (a) and (b) of Section Five hereof to

the par amount of such bonds and notes of the

Canal Company so becoming due, and m addition

thereto the District is further authorized to sell

such of the bonds mentioned in paragraph (c) of

said Section 5 hereof, as may be necessary in order

to provide funds to meet and pay the said bonds and
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notes of the Canal Company so becoming due, not
exceeding, however, twenty-five per cent (25%) of

the par amount of such bonds and notes so becom-
ing due. It is, however, understood and agreed
that the provisions of this section do not and shall

not apply to the payment of any of the said out-

standing bonds and notes on which there is now
default in the payment of principal.

Section 11. The form of the bonds of the Dis-

trict hereinabove referred to shall be subject to

the approval of the said Adams & Candee. The
District is to pay all of the expenses of lithograph-
ing the said bonds and of preparing the certified

copy of the records of the proceedings herein above
in Section 9 referred to.

Section 12. The District covenants and agrees
that all funds derived from the sale of its bonds
above mentioned in excess of such funds as shall

be needed to retire the outstanding liens referred
to in Section 7 hereof, shall be used and applied by
it only in the improvement and extension of the

said irrigation system.

Section 13. The above mentioned recitals, state-

ments and agreements relative to the amount of

mortgage contracts and cash now in the hands of
the Continental and Commercial Trust and Savings
Bank (formerly the American Trust and Savings
Bank) are based on a statement made by the said
bank on or about May 1st, 1911, such statement
is accepted by both of the parties hereto as a true
and correct statement and all risk of eror or other
incorrections in said statement is assumed by the
parties hereto each for itself or themselves ; it being
the understanding that no representation has been
made by either of the parties hereto as to the truth
or falsity of the said statement other than is con-
tained in said statement itself.

Section 14. The said outstanding bonds and
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notes of the Canal Company which shall be sur-

rendered by the said Depositary for exchange or

otherwise, as above provided, are to be delivered

by the Depositary to the Trustee under the respec-

tive mortgages and trust agreements securing the

same, above mentioned for cancellation by said

Trustee.

Section 15. The interest accruing on the bonds
of the District deposited with the said Depositary
and referred to in paragraph (a) and (b) of Sec-

tion Five hereof, is to be paid by the District as the

coupons attached to the said bonds become due.

Such interest is to be used by the Depositary in

payment of interest on the said outstanding bonds
and notes of the Canal Company as the same be-

comes due, but not under any circumstances in pay-
ment of any interest on such bonds and notes which
is now past due. All such interest on District

bonds which shall be paid to the Depositary in ex-

cess of amounts paid out by it for the purpose of

paying the interest on the notes and bonds of the

Canal Company as aforesaid, shall be held and used
by it in the payment of accrued interest on such
bonds and notes when and as the same are finally

surrendered or paid ; it being the intent hereof, that

all interest accruing on the outstanding bonds and
notes of the Canal Company since July 1st, 1911,
shall be taken care of and ultimately paid by means
of the coupons attached to the District bonds and
the interest coming due thereon.

IN WITNESS WHEREOF, the said EMMETT
IRRIGATION DISTRICT has by authority of the

Board of Directors caused this instrument to be
signed by its President and attested by its Secre-

tary, under its corporate name and seal and the

said parties of the second part hereunto set their

hand and seal the day and year first above written.
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EMMETT IRRIGATION DISTRICT,
(Signed) By W. E. BELL,

(Seal) President.

Attest: HARRY S. WORTHMAN,
Secreto^ry

J. J. CORKILL & CO. (Seal)

Endorsed: Filed Oct. 5, 1915.

A. L. RICHARDSON, Clerk.

By Pearl E. Zanger, Deputy.
Endorsed: Filed Apr. 7, 1919.

W. D. McREYNOLDS, Clerk.

By Pearl E. Zanger, Deputy.

(Title of Court and Cause.)

STIPULATION.
IT IS HEREBY STIPULATED AND AGREED

by and between the parties to the above entitled

cause through their respective attorneys that a jury

trial in said action be and the same hereby is

waived.

DATED THIS 25th day of September, 1919.

RICHARDS & HAGA,
Attorneys for Plaintiffs.

WOOD & DRISCOLL,

J. M. THOMPSON,
Attorneys for Defendant.

Endorsed: Filed Sept. 25, 1919.

W. D. McREYNOLDS, Clerk.

By Pearl E. Zanger, Deputy.
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(Title of Court and Cause.)

JUDGMENT.

This cause having come on to be heard on the

9th day of October, 1919, before the Court, without

the intervention of a Jury, (the parties, through

their attorneys of record, having before the com-

mencement of the trial filed with the Clerk a stip-

ulation in writing waiving a Jury) and the Court

having heard the evidence, oral and documentary,

introduced by the respective parties, and being

fully advised in the premises, finds, concludes and

decides

:

That the said plaintiffs, Edmund Seymour, Dr.

A. N. Gaebler, and John R. Morrow, as a Commit-

tee representing the owners of the Bonds herein-

after described, are entitled to judgment against

the defendant Emmett Irrigation District for the

par or face value of the interest coupons intro-

duced in evidence in this cause and detached from

the 6% Coupon Bonds, designated as First Issue,

Series No. 1, issued by the said defendant, and

bearing date January 1, 1911, said coupons and

bonds being more particularly described as fol-

lows:

(a) Coupons (numbered 8) due January 1,

1915, and detached from Bonds numbered:

M 1-2, 8-16, 18-99, 101-117, 120-127, 129-130,

132-187, 196, 198-219, 221-262.
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D 1-16, 23, 44-55, 62-66, 83-84, 86-87, 90-92,

111-118, 120-125, 131-136, 139-149, 151-168, 172-

180, 196-199, 200-201, 204-217, 220-221, 227-280,

283-299, 300-343, 345-354, 361-399, 400-418, 421-

477, 479-499, 500-592, 594-595, 597-599, 600-601,

606-626, 628-657, 659-699, 700-743, 746-758, 763-

768, 770-780, 782-799, 800-814, 827-870, 987-999,

1000-1001, 1005-1031, 1033-1072, 1161-1201,

1203-1204, 1215-1244, 1246-1284, 1287-1298, 1300-

1328, 1331-1332, 1383-1399, 1400-1421, 1423-1467,

1470-1473, 1475-1498, 1503-1514, 1521-1526, 1529-

1599, 1600-1646.

C 1-18, 21-24, 28-41, 43-65, 77-79, 81-87, 91-101,

103-115, 119-131.

being 241 coupons of the par value of $30.00 each

and 1210 coupons of the par value of $15.00 each,

and 106 coupons of the par value of $3.00 each.

(b) Coupons (numbered 9) due July 1, 1915,

and detached from Bonds numbered:

M 1-2, 8-16, 18-56, 58-99, 101-117, 120-127, 129-

130, 132-187, 196, 198-219, 221-262.

D 1-16, 23, 44-55, 62-66, 83-84, 86-87, 90-92,

111-118, 120-125, 131-136, 139-149, 151-168, 172-

180, 196-201, 204-217, 220-221, 227-280, 283-

343, 345-354, 361-418, 421-477, 479-592, 594-

595, 597-601, 606-626, 628-657, 659-743, 746-758,

763-768, 770-780, 782-814, 827-870, 987-1001, 1005-

1031, 1033-1072, 1161-1201, 1203-1204, 1215-1244,

1246-1282, 1283-1284, 1287-1298, 1300-1328, 1331-
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1332, 1383-1421, 1423-1467, 1470-1473, 1475-1498,

1503-1514, 1521-1526, 1529-1646.

C 1-18, 21-24, 28-41, 43-65, 77-79, 81-87, 91-101,

103-115, 119-131,

being 240 coupons of the par value of $30.00 each

and 1210 coupons of the par value of $15.00 each,

and 106 coupons of the par value of $3.00 each.

(c) Coupons (numbered 10) due January 1,

1916, and detached from Bonds numbered:

M 1-2, 8-16, 18-56, 58-99, 101-117, 120-127, 129-

130, 132-187, 196, 198-219, 221-262.

D 1-16, 23, 44-55, 62-66, 83-84, 86-87, 90-92,

111-118, 120-125, 131-136, 139-146, 148-149, 151-

168, 172-180, 196-201, 204-217, 220-221, 227-280,

283-343, 345-354, 361-418, 421-477, 479-592, 594-

595, 597-601, 606-626, 628-657, 659-743, 746-758,

763-768, 770-780, 782-814, 827-870, 987-1001, 1005-

1031, 1033-1072, 1161-1201, 1203-1204, 1215-1244,

1246-1282, 1283-1284, 1287-1298, 1300-1328, 1331-

1332, 1383-1421, 1423-1467, 1470-1498, 1503-1514,

1521-1526, 1529-1646.

C 1-18, 21-24, 28-41, 43-65, 77-79, 81-87, 91-102,

104-111, 113-115, 119, 122-131,

being 240 coupons of the par value of $30.00 each,

and 1210 coupons of the par value of $15.00 each,

and 103 coupons of the par value of $3.00 each.

(d) Coupons (numbered 11) due July 1, 1916,

and detached from Bonds numbered:

M 1-2, 8-16, 18-56, 58-99, 101-117, 120-127, 129-

130, 132-187, 196, 198-219, 221-262.
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D 1-16, 23, 44-55, 62-66, 83-84, 86-87, 90-92, 111-

118, 120-125, 131-136, 139-146, 148-149, 151-168,

172-180, 196-201, 204-217, 220-221, 227-249, 250,

251-280, 283-343, 345-354, 361-418, 421-477, 479,

592, 594-595, 597-601, 606-626, 628-657, 659-732,

735-743, 746-758, 763-768, 770-780, 782-814, 827-

870, 987-1001, 1005-1031, 1033-1072, 1161-1201,

1203-1204, 1215-1244, 1246-1282, 1283-1284, 1287-

1298, 1300-1328, 1331-1332, 1383-1421, 1423-1467,

1470-1498, 1503-1514, 1521-1526, 1529-1646.

C 1-18, 21-24, 28-41, 43-65, 77-79, 81-85, 86-87,

91-93, 94-101, 104-111, 115, 119, 122-131,

being 240 coupons of the par value of $30.00 each,

and 1208 coupons of the par value of $15.00 each,

and 100 coupons of the par value of $3.00 each.

(e) Coupons (numbered 12) due January 1,

1917, and detached from Bonds numbered:

M 1-2, 8-16, 18-56, 58-99, 101-117, 120-127, 129-

130, 132-187, 196, 198-219, 221-262.

D 1-16, 23, 44-55, 62-66, 83-84, 86-87, 90-92,

111-18, 120-125, 131-136, 139-146, 148-149, 151-

168, 172-180, 196-201, 204-217, 220-221, 227-280,

283-343
;
345-354, 361-418, 421-477, 479-592, 594-

595, 597-601, 606-626, 628-657, 659-732, 735-743,

746-758, 763, 768, 770-780, 782-814, 827-870, 987-

1001, 1005-1031, 1033-1072, 1161-1201, 1203-1204,

1215-1244, 1246-1284, 1287-1298, 1300-1328, 1331-

1332, 1383-1421, 1423-1467, 1470-1498, 1503-1514,

1521-1526, 1529-1646.
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C 1-8, 21-24, 28-41, 43-65, 77-79, 81-87, 91-102,

104-111, 115, 119, 122-131.

being 240 coupons of the par value of $30.00 each,

and 1208 coupons of the par value of $15.00 each,

and 101 coupons of the par value of $3.00 each.

(f) Coupons (numbered 13) due July 1, 1917,

and detached from Bonds numbered:

M 1-2, 8-16, 18-56, 58-99, 101-117, 120-127, 129-

130, 132-187, 196, 198-219, 221-262.

D 1-16, 23, 44-55, 62-66, 83-84, 86-87, 90-92,

111-118, 120-125, 131-136, 139-146, 148-149, 151-

168, 172-180, 196-201, 204-217, 220-221, 227-280,

283-343, 345-354, 361-418, 421-477, 479-592, 594-

595, 597-601, 606-626, 628-657, 659-743, 746-

758, 763-768, 770-780, 782-814, 827-870, 987-

1001, 1005-1031, 1033-1072, 1161-1201 1203-1204,

1215-1244, 1246-1284, 287-1298, 1300-1328, 1331-

1332, 1383-1421, 1423-1467, 1470-1498, 1503-1514,

1521-1526, 1529-1646.

C 1-8, 21-24, 28-41, 43-65, 77-79, 81-87, 91-102,

104-111, 115, 119, 122-131.

being 240 coupons of the par value of $30.00 each,

and 1210 coupons of the par value of $15.00 each,

and 101 coupons of the par value of $3.00 each.

(g) Coupons (numbered 14) due January 1,

1918, and detached from Bonds numbered:

M 1-2, 8-16, 18-56, 58-99, 101-117, 120-127, 129-

130, 132-187, 196, 198-219, 221-262.

D 1-16, 23, 44-55, 62-66, 83-84, 86-87, 90-92,
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111-118, 120-125, 131-136, 139-146, 148-149, 151-

168, 172-180, 196-201, 204-217, 220-221, 227-280,

283-343, 345-354, 361-418, 421-477, 479-592, 694-

595, 597-601, 606-626, 628-657, 659-743, 746-758,

763-768, 770-780, 782-814, 827-870, 987-1001, 1005-

1031, 1033-1072, 1161-1201, 1203-1204, 1215-1244,

1246-1284, 1287-1298, 1300-1328, 1331-1332, 1383-

1421, 1423-1467, 1470-1498, 1503-1514, 1521-1526,

1529-1646.

C 1-18, 21-24, 28-41, 43-65, 77-79, 81-87, 91-102,

104-111, 115, 119, 122-131.

being 240 coupons of the par value of $30.00 each,

and 1210 coupons of the par value of $15.00 each,

and 101 coupons of the par value of $3.00 each.

(h) Coupons (numbered 15) due July 1, 1918,

and detached from Bonds numbered:

M 1-2, 8-16, 18-56, 58-99, 101-117, 120-127, 129-

130, 132-187, 196, 198-219, 221-262

D 1-16, 23, 44-55, 62-66, 83-84, 86-87, 90-92,

111-118, 120-125, 131-136, 139-146, 148-149, 151-

168, 172-180, 196-201, 204-217, 220-221, 227-280,

283-343, 345-354, 361-418, 421-477, 479-592, 594-

595, 597-601, 606-626, 628-657, 659-743, 746-758,

763-768, 770-780, 782-814, 827-870, 987-1001, 1005-

1031, 1033-1072, 1161-1201, 1203-1204, 1215-1244,

1246-1284, 1287-1298, 1300-1328, 1331-1332, 1383-

1421, 1423-1467, 1470-1498, 1503-1514, 1521-1526,

1529-1646

C 1-18, 21-24, 28-41, 43-65, 77-79, 81-87, 91-102,

104-111, 115, 119, 122-131
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being 240 coupons of the par value of $$30.00 each,

and 1210 coupons of the par value of $15.00 each,

and 101 coupons of the par value of $3.00 each;

making in the aggregate the sum of $205,227.00.

Wherefore, upon motion of Messrs. Richards &
Haga, attorneys for plaintiffs, it is hereby con-

sidered, ORDERED and ADJUDGED that the said

plaintiffs, Edmund Seymour, Dr. A. N. Gaebler and

John R. Morrow, as a Committee representing the

owners of bonds of Series No. 1, First Issue, of

Emmett Irrigation District, dated January 1, 1911,

do have and recover of and from said defendant,

Emmett Irrigation District, the said sum of $205,-

227.00, and the costs of this action.

Done in open Court, this 11th day of October,

1919.

(Signed) FRANK S. DIETRICH,
District Judge.

Endorsed: Filed Oct. 11, 1919.

W. D. McREYNOLDS, Clerk.

By Pearl E. Zanger, Deputy.

(Title of Court and Cause.)

NOTICE.

TO EMMETT IRRIGATION DISTRICT, the above

named defendant, and to MESSRS. FREMONT
WOOD, DEAN DRISCOLL, J. M. THOMPSON
AND W. C. BICKNELL, its attorneys of rec-

ord.
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YOU AND EACH OF YOU ARE HEREBY
NOTIFIED, That written decision and judgment

in the above entitled cause was made and entered in

the above entitled court on the 11th day of Octo-

ber, 1919.

A copy of such judgment is herewith served upon

you.

RICHARDS & HAGA,
Attorneys for Plaintiffs.

Service of the above NOTICE is hereby acknowl-

edged this 20th day of October, 1919.

FREMONT WOOD,
DEAN DRISCOLL,

W. C. BICKNELL,
J. M. THOMPSON,

Endorsed: Filed Oct. 20, 1919.

W. D. McREYNOLDS, Clerk.

By Pearl E. Zanger, Deputy.

(Title of Court and Cause.)

BILL OF EXCEPTIONS.

BE IT REMEMBERED, That on the 8th day of

October, 1919, at a stated term of said court, begun

and holden in the City of Boise, in and for the

Southern Division of the District of Idaho, before

the Honorable Frank S. Dietrich, the issue joined

in the pleadings in the above stated cause came on

to be heard before the Court, without a jury, the
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said plaintiffs and the said defendant having

theretofore filed a stipulation in writing waiving a

jury in said cause, the plaintiffs being represented

by Richards & Haga and McKeen F. Morrow, at-

torneys, of Boise, Idaho, and the defendant by

Messrs. Wood & Driscoll, residing at Boise, Idaho,

and Thompson & Bicknell, residing at Caldwell,

Idaho, and upon the trial of that issue, the plain-

tiffs to maintain and prove said issue introduced

and filed in evidence the coupons sued on, amount-

ing to $205,227.00, which said coupons were ad-

mitted and filed in evidence. Said coupons were

of like tenor and effect and identical in form, ex-

cept as to date of maturity, amount, and the num-

ber of the bond from which they were detached,

and said coupons were substantially in the words

and figures in the copy of said coupons set forth

in paragraph IV of plaintiff's complaint. Counsel

for plaintiffs stated to the court that this action

was confined to coupons maturing during the years

1915, 1916, 1917 and 1918, and that the coupons

sued on in the complaint herein for 1914 had been

paid by the defendant. Attorneys for the plain-

tiffs thereupon offered plaintiffs' Exhibit "B" in

evidence, the same being a list of said coupons as

offered and admitted in evidence, said list being as

follows

:
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LIST OF EMMETT IRRIGATION COUPONS
PRODUCED IN SEYMOUR, ET AL., VS.

EMMETT IRRIGATION DISTRICT

NO. 651.

Series 8 NOS.

M 1-2, 8-16, 18-99, 101-117, 120-127, 129-130,

132-187, 196, 198-219, 221-262.

241 at $30 each.

D 1-16, 23, 44-55, 62-66, 83-84, 86-87, 90-92, 111-

118, 120-125, 131-136, 139-149, 151-168, 172-180,

196-199, 200-201, 204-217, 220-221, 227-280, 283-

299, 300-343, 345, 354, 361-399, 400-418, 421-477,

479-499, 500-592, 594-595, 597-599, 600-601, 606-

626, 628-657, 659-699, 700-743, 746-758, 764-768,

770-780, 782-799, 800, 814, 827-870, 987-999, 1000-

1001, 1005-1031, 1033-1072, 1161-1201, 1203-1204,

1215-1244, 1246-1284, 1287-1298, 1300-1328, 1331-

1332, 1383-1399, 1400-1421, 1423-1467, 1470-1473,

1475-1498, 1503-1514, 1521-1526, 1529-1599, 1600-

1646.

1210 at $15 each.

Series 9 NOS.

C 1-18, 21-24, 28-41, 43-65, 77-79, 81-87, 91-101,

103-115, 119-131.

106 at $3 each.

M 1-2, 8-16, 18-56, 58-99, 101-117, 120-127, 129-

130, 132-187, 196, 198-219, 221-262.

240 at $30 each.

D 1-16, 23, 44-55, 62-66, 83-84, 86-87, 90-92, 111-

118, 120-125, 131-136, 139-149, 151-168, 172-180,
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196-201, 204-217, 220-221, 227-280, 283-343, 345-

354, 361-418, 421-477, 479-592, 594-595, 597-601,

606-626, 628-657, 659-743, 746-758, 763-768, 770-

780, 782-814, 827-870, 987-1001, 1005-1031, 1033-

1072, 1161-1201, 1203-1204, 1215-1244, 1246-1282,

1283-1284, 1287-1298, 1300-1328, 1331-1332, 1383-

1421, 1423-1467, 1470-1473, 1475-1498, 1503-1514,

1521-1526, 1529-1646.

1210 at $15 each.

C 1-18, 21-24, 28-41, 43-65, 77-79, 81-87, 91-101,

103-115, 119-131.

106 at $3 each.

Series 10 NOS.

M 1-2, 8-16, 18-56, 58-99, 101-117, 120-127,

129-130, 132-187, 196, 198-219, 221-262.

240 at $30 each.

D 1-16, 23, 44-55, 62-66, 83-84, 86-87, 90-92, 111-

118, 120-125, 131-136, 139-146, 148-149, 151-168,

172-180, 196-201, 204-217, 220-221, 227-280, 283-

343, 345-354, 361-418, 421-477, 479-592, 594-595,

597-601, 606-626, 628-657, 659-743, 746-758, 763-

768, 770-780, 782-814, 827-870, 987-1001, 1005-

1031, 1033-1072, 1161-1201, 1203-1204, 1215-1244,

1246-1282, 1283-1284, 1287-1298, 1300-1328, 1331-

1332, 1383-1421, 1423-1467, 1470-1498, 1503-1514,

1521-1526, 1529-1646.

1210 at $15 each.

C 1-18, 21-24, 28-41, 43-65, 77-79, 81-87, 91-102,

104-111, 113-115, 119, 122-131.

103 at $3 each.
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Series 11 NOS.

M 1-2, 8-16, 18-56, 58-99, 101-117, 120-127,

129-130, 132-187, 196, 198-219, 221-262.

240 at $30 each.

D 1-16, 23, 44-55, 62-66, 83-84, 86-87, 90-92, 111-

118, 120-125, 131-136, 139-146, 148-149, 151-168,

172-180, 196-201, 204-217, 220-221, 227-249, 250,

251-280, 283-343, 345-354, 361-418, 421-477, 479-

592, 594-595, 597-601, 606-626, 628-657, 659-732,

735-743, 746-758, 763-768, 770-780, 782-814, 827-

870, 987-1001, 1005-1031, 1033-1072, 1161-1201,

1203-1204, 1215-1244, 1246-1282, 1283-1284, 1287-

1298, 1300-1328, 1331-1332, 1383-1421, 1423-1467,

1470-1498, 1503-1514, 1521-1526, 1529-1646.

1208 at $15 each.

C 1-18, 21-24, 28-41, 43-65, 77-79, 81-85, 86-87,

91-93, 94, 95-101, 104-111, 115, 119, 122-131.

100 at $3 each.

Series 12 NOS.

M 1-2, 8-16, 18-56, 58-99, 101-117, 120-127,

129-130, 132-187, 196, 198-219, 221-262.

240 at $30 each.

D 1-16, 23, 44-55, 62-66, 83-84, 86-87, 90-92, 111-

118, 120-125, 131-136, 139-146, 148-149, 151-168,

172-180, 196-201, 204-217, 220-221, 227-280, 283-

343, 345-354, 361-418, 421-477, 479-592, 594-595,

597-601, 606-626, 628-657, 659-732, 735-743, 746-

758, 763-768, 770-780, 782-814, 827-870, 987-

1001, 1005-1031, 1033-1072, 1161-1201, 1203-

1204, 1216-1244, 1246-1282, 1283-1284, 1287-1298,
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1300-1328, 1331-1332, 1383-1421, 1423-1467, 1470-

1498, 1503-1514, 1521-1526, 1529-1646.

1208 at $15 each.

C 1-18, 21-24, 28-41, 43-65, 77-79, 81-87, 91-102,

104-111, 115, 119, 122-131.

101 at $3 each.

Series 13 NOS.

M 1-2, 8-16, 18-56, 58-99, 101-117, 120-127,

129-130, 132-187, 196, 198-219, 221-262.

240 at $30 each.

D 1-16, 23, 44-55, 62-66, 83-84, 86-87, 90-92, 111-

118, 120-125, 131-136, 139-146, 148-149, 151-168,

172-180, 196-201, 204-217, 220-221, 227-280, 283-

343, 345-354, 361-418, 421-477, 479-592, 594-595,

597-601, 606-626, 628-657, 659-743, 746-758, 763-

768, 770-780, 782-814, 827-870, 987-1001, 1005-

1031, 1033-1072, 1161-1201, 1203-1204, 1215-1244,

1246-1282, 1283-1284, 1287-1298, 1300-1328, 1331-

1332, 1383-1421, 1423-1467, 1470-1498, 1503-1514,

1531-1536, 1539-1646.

1210 at $15 each.

C 1-18, 21-24, 28-41, 43-65, 77-79, 81-87, 91-102,

104-111, 115, 119, 122-131.

101 at $3 each.

Series 14 NOS.

M 1-2, 8-16, 18-56, 58-99, 101-117, 120-127,

129-130, 132-187, 196, 198-219, 221-262.

240 at $30 each.

D 1-16, 23, 44-55, 62-66, 83-84, 86-87, 90-92, 111-

118, 120-125, 131-136, 139-146, 148-149, 151-168,
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172-180, 196-201, 204-217, 220-221, 227-280, 283-

343, 345-354, 361-418, 421-477, 479-592, 594-595,

597-601, 606-626, 628-657, 659-743, 746-758, 763-

768, 770-780, 782-814, 827-870, 987-1001, 1005-

1031, 1033-1072, 1161-1201, 1203-1204, 1215-1244,

1246-1284, 1287-1298, 1300-1328, 1331-1332, 1383-

1421, 1423-1467, 1470-1498, 1503-1514, 1521-1526,

1529-1646.

1210 at $15 each.

C 1-18, 21-24, 28-41, 43-65, 77-79, 81-87, 91-102,

104-111, 115, 119, 122-131.

101 at $3 each.

Series 15 NOS.

M 1-2, 8-16, 18-56, 58-99, 101-117, 120-127,

129-130, 132-187, 196, 198-219, 221-262.

240 at $30.00 each.

D 1-16, 23, 44-55, 62-66, 83-84, 86-87, 90-92, 111-

118, 120-125, 131-136, 139-146, 148-149, 151-168,

172-180, 196-201, 204-217, 220-221, 227-280, 283-

343, 345-354, 361-418, 421-477, 479-592, 594-595,

597-601, 606-626, 628-657, 659-743, 746-758, 763-

768, 770-780, 782-814, 827-870, 987-1001, 1005-

1031, 1033-1072, 1161-1201, 1203-1204, 1215-1244,

1246-1284, 1287-1297, 1300-1328, 1331-1332, 1383-

1421, 1423-1467, 1470,1498, 1503-1514, 1521-1526,

1529-1646.

1210 at $15 each.

C 1-18, 21-24, 28-41, 43-65, 77-79, 81-87, 91-102,

104-111, 115, 119, 122-131.

101 at $3 each.
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SUMMARY.
Series 8 $ 25,696.00

Series 9 25,668.00

Series 10 25,659.00

Series 11 25,620.00

Series 12 25,623.00

Series 13 25,653.00

Series 14 25,653.00

Series 15 25,653.00

TOTAL $205,227.00

Thereupon, the following stipulation, signed by

the attorneys for the respective parties in the case,

was introduced and admitted in evidence:

"IT IS HEREBY STIPULATED AND
AGREED by and between the parties to the

above entitled cause through their respective at-

torneys as follows:

I.

"That Edmund Seymour was at the time of

the commencement of this action and now is a
citizen of the State of New York, residing in

New York City in said State ; Dr. A. N. Gaebler
was at the time of the commencement of this

action and now is a citizen of the State of Mis-
souri, residing in St. Louis in said State, and
John R. Morrow was at the time of the com-
mencement of this action and now is a citizen

of the State of Pennsylvania, residing at Pitts-

burg in said State.

II.

"That Exhibit 'A' attached to the answer
herein is a true and correct copy of that certain

decree in the cause entitled J. Paul Thompson,
et al. vs. Emmett Irrigation District, et al.,
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made and entered in the above entitled Court
on the 16th day of July, 1917, and such copy
may be offered in evidence by either party with-
out the necessity of certification so far as said
decree may be relevant or material to any of
the issues in this cause.

III.

"That Exhibit 'A' attached to the Complaint
herein is a true and correct copy of that certain
Bondholders' agreement dated October 24th,

1914, referred to in the Complaint herein, and
such copy may be offered in evidence in this

cause in lieu of the original contract so far as
such original agreement may be relevant or ma-
terial to any of the issues involved herein with-
out the necessity of producing or accounting
for such original agreement.

IV.
"That after the making of said agreement of

October 24th, 1914, above referred to, J. Paul
Thompson named therein as a member of said
Bondholders Committee, resigned from said

Committee and John R. Morrow was duly ap-
pointed a member of such Committee in accord-

ance with the terms of such agreement, and Ed-
mund Seymour, Dr. A. N. Gaebler and John R.

Morrow, plaintiffs herein now constitute said

Bondholders Committee.

V.
"That the deposition of E. C. Glenny with the

exhibits thereto attached and the affidavit and
stipulation correcting the same on file in this

Court in said cause of J. Paul Thompson et al.

vs. Emmett Irrigation District et al., Equity
No. 479, the deposition of Edmund Seymour
on file in said cause and the oral and documen-
tary evidence introduced at the trial of said
cause so far as the same or any part thereof
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may be relevant or material to the issues in-

volved in this case may be offered in evidence in

behalf of either party to this cause with the

same force and effect as if such depositions and
evidence had been originally taken and offered

in this cause.

VI.
"That the interest coupons designated in the

Complaint herein so far as the same are pro-

duced for inspection of counsel or offered in evi-

dence at the trial of this cause on behalf of

plaintiffs, have been transferred to said Bond-
holders Committee under said agreement, Ex-
hibit 'A', or substantially similar agreements."

Thereupon the plaintiffs rested their case.

Thereupon the following proceedings were had:

It was admitted in open Court by the plaintiffs,

through their attorneys, that the allegations set

forth in paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11,

12, and 13 of defendant's first affirmative defense

were true, and that the parties named in said last

numbered paragraphs were all the parties of record

as plaintiffs in the former action pending in this

Court as set forth in plaintiff's complaint; and it

was likewise admitted that the parties named in

said last mentioned paragraphs were at the time

of said former suit the owners of the bonds desig-

nated in the above numbered paragraphs of the

defendant's answer.

Thereupon, by stipulation and agreement in open

Court, the reporter's transcript of the testimony in

the former case of J. Paul Thompson vs. Emmett

Irrigation District, a municipal corporation, W.
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H. Shane, N. B. Barnes and E. J. Reynolds, as

Directors, and R. B. Shaw, as Treasurer of said

Emmett Irrigation District, defendants, was ad-

mitted in evidence, subject only to the general ob-

jection of the plaintiffs that the testimony appear-

ing in said transcript, and the whole thereof, was

immaterial.

The deposition of Ernest C. Glenny introduced

in evidence in the case of J. Paul Thompson vs. said

Emmett Irrigation District, et al., with stipulation

and affidavit correcting the same, was likewise in-

troduced in evidence, and it was thereupon stipu-

lated between the attorneys for the respective par-

ties that the evidence in the former case of said

Thompson vs. said Emmett Irrigation District may
be considered in evidence here for the purpose of

this case, subject only to the general objection on

the part of the plaintiffs that said evidence and

the whole thereof is immaterial.

It appeared from the said testimony that con-

struction on the canal system now owned by de-

fendant district began in 1904 or 1905, the work

being done by a construction company operating

under the Carey Act Laws of the United States

and known as the Canyon Canal Company. This

work was done under contract with the State of

Idaho, pursuant to such Carey Act, and the lands

under the system were either state lands or pub-

lic lands of the United States segregated under the

Carey Act. Water rights were sold to land owners
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under the canal by the Canyon Canal Company.

They had to have a water right before they could

file on the Carey Act land. There were between

seven and eight thousand acres of state school

lands in the district and contracts for water rights

were also made with the owners of these lands.

When the canal was in operation by Canyon Canal

Company the acreage of water rights sold was in

all about twenty-two thousand acres."

It also appeared from said evidence that on the

24th day of January, 1911, the Board of Directors

of said District adopted a resolution providing that

the Board sell the whole amount of bonds author-

ized, to-wit, Series No. 1, Issue No. 1, or so much

thereof as the Board might deem feasible, such

bonds to draw interest at six per cent, per annum

payable semi-annually and bids to be received un-

til February 25th, 1911, and the Board directed

the Secretary to publish notice of the sale of said

bonds in accordance with law; that the Secretary

gave such legal notice, but that at the directors'

meeting on February 25th, 1911, no bids for such

bonds had been received.

By the said deposition of said Ernest C. Glenny

and the said transcript of evidence it was proven

that on the 12th day of September, 1911, the Board

of Directors of the Emmett Irrigation District made

and entered into a contract in writing with Em-
mons and J. J. Corkill, doing business under the

firm name and style of J. J. Corkill & Company,
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a copy of which is attached to defendant's answer

and marked,

EXHIBIT "B"

It further appeared from the said deposition and

said transcript of evidence that thereafter, on the

26th day of September, 1911, the Fort Dearborn

Trust & Savings Bank of Chicago, the depositary

named in said purported contract, Exhibit "B",

and the said J. J. Corkill & Company and said Em-
mett Irrigation District entered into an agreement

supplementary to said contract Exhibit "B", for

the purpose of more clearly defining the duties and

responsibilities of said depositary, in which said

Supplemental agreement it was mutually prom-

ised and agreed by the aforesaid parties thereto

that the duties of said bank should be limited to

that of mere depositary.

It further appeared from said deposition and

from said evidence that the said Emmett Irriga-

tion District delivered to the said Fort Dearborn

Trust & Savings Bank, the depositary named in

said contract Exhibit "B", pursuant to and under

the terms and conditions of said contract, the cou-

pon bonds of said District in the total sum of

$1,100,000.00, par value, exclusive of interest,

$800,000.00 in amount thereof being thus deposit-

ed on or about January 3, 1912, and $300,000.00

on or about February 29th, 1912.

It further appeared from said deposition and

said evidence that said bonds thus delivered to said
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depositary were designated on their face as a sin-

gle series, and the entire series was designated

as a single issue. A copy of said bonds, except as

to number, amount and date of maturity, is set

forth in paragraph III of plaintiff's complaint

herein.

It further appeared from the deposition of said

Glenny and from said transcript of evidence that

approximately $600,000.00 in amount at par value,

exclusive of interest, of the aforesaid bonds were

exchanged by said depositary for the outstanding-

obligations of the Canyon Canal Company referred

to in said contract, Exhibit B. That $149,700.00

in amount of said bonds at the par value thereof,

together with the January 1st, 1912, and all sub-

sequent maturing coupons attached thereto were,

after the first day of March, 1912, and during said

year, delivered by the said depositary to J. J. Cor-

kill & Company in accordance with the provisions

of paragraph 5-c, and a portion of paragraph 6

of said contract of September 12th, 1911, being

Exhibit B to defendant's answer herein; that un-

der the provisions of paragraph 5-d and a portion

of paragraph 6 of said contract of September, 1911,

and the amendments thereto, approximately $148,-

900.00 in amount of said bonds at the par value

thereof were delivered by said depositary to said J.

J. Corkill & Company, of which $125,000.00 in

amount at the par value thereof were paid for in

cash by said Corkill & Company at par; that on
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or about September 12th, 1912, a certain contract

was entered into between the Emmett Irrigation

District as party of the first part and J. J. Corkill

& Company, party of the second part, under which

approximately $37,500.00 in amount of said bonds

at the par value thereof were delivered to said Cor-

kill & Company and $25,000.00 in amount of said

bonds at the par value thereof were returned by

the said depositary to the District; said contract is

as follows:

WHEREAS, the parties hereto have made and

entered into a contract for the sale and exchange

by the District to the parties of the second part of

ONE MILLION ONE HUNDRED THOUSAND
($1,100,000.00) DOLLARS in amount of the bonds

of said District, which contract was dated Sep-

tember 12, A. D. 1911, the terms, conditions and

provisions of which were modified and changed

by various subsequent collateral agreements be-

tween said parties and

WHEREAS, there has arisen various disputes

and differences of opinion between the parties

hereto concerning the terms and conditions for the

purchase and exchange of said bonds as aforesaid,

but as all of said controversies have been adjusted

to the satisfaction of both parties hereto, the Dis-

trict desires to extend the time for the purchase of

an unsold portion of said bonds and the parties

of the second part agree to take up and pay for

said unsold bonds, subject to the terms, conditions
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and provisions as contained in said contract of Sep-

tember 12, A. D. 1911, and said agreements su

plementary thereto, except as said terms, condi-

tions and provisions are modified and changed by

the provisions of this instrument.

NOW, THEREFORE, in consideration of the

sum of ONE ($1.00) DOLLAR in hand paid to the

party of the first part by the parties of the second

part, and other good and valuable considerations,

the receipt whereof is hereby acknowledged, and in

further consideration of the mutual covenants and

agreements contained in said contract of September

12, 1911, and said contracts collateral thereto, and

herein, the District agrees to extend the time for

taking up and paying for said unsold bonds, and

the parties of the second part agree to take up and

pay for said unsold bonds, subject to the terms, con-

ditions and provisions of said contracts, except as

the same are modified, changed and abrogated

herein; and

I. The parties of the second part agree to take

up and pay for the unsold bonds of the District,

being the unsold portion of the TWO HUNDRED
AND EIGHTY THOUSAND ($280,000.00) DOL-

LARS in amount of bonds mentioned in paragraph

(d) of Section 5 of said contract dated September

12 A. D. 1911, at the following times:

Thirty Thousand ($30,000.00) Dollars in amount

upon the execution of this instrument, subject to

the conditions and provisions hereinafter men-
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tioned.

Ten Thousand ($10,000.00) Dollars in amount

October 15, 1912.

Five Thousand ($5,000.00) Dollars in amount

November 15, 1912.

Eight Thousand ($8,000.00) Dollars in amount

December 15, 1912, and the balance of said unsold

bonds mentioned in said paragraph (d) of said

Section Five within thirty days after all interest

due on the outstanding bonds of the District has

been collected and remitted to the Depositary, also

within thirty days after the order of confirmation

of the apportionment of benefits proceedings in-

stituted in the District Court of Canyon County

by the District becomes final, the evidence of the

finality of said judgment of confirmation to be evi-

denced by a certificate of the Clerk of the District

Court of Canyon County, Idaho, which said certifi-

cate shall be filed with the said depositary, said

payments shall be considered to apply only upon

the principal of said bonds at par, the accrued in-

terest thereon to be paid additional thereto at the

time said principal sums are paid, and upon mak-

ing such payments the parties of the second part

shall be entitled to take up and receive from the

depositary mentioned in said contract of Septem-

ber 12, 1911, such respective amounts of bonds

mentioned in said paragraph (d) of Section 5 and

also the proportionate amount of bonds mentioned

in paragraph (c) of Section 5 of said contract of
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September 12, 1911, upon the terms and conditions

therein and elsewhere in said contract specified.

II. The payment of the Thirty Thousand ($30,-

000.00) Dollars to be made on the date of the exe-

cution of this instrument, shall be deposited with

Fort Dearborn Trust and Savings Bank of Chicago

to be forwarded to the Boise City National Bank of

Boise, Idaho, to be paid out upon the order of the

President and Secretary of said District, said funds

being for the benefit of the District in the acquisi-

tion and purchase of flumes, for the flumes of the

District already contracted for.

III. The parties of the second part further agree

to provide funds sufficient to pay the outstanding

coupons of the District, which mature January 1st,

A. D. 1913 and, upon making such deposit, on or

before December 31st, A. D. 1912, the party of the

second part shall be entitled to receive interest

warrant or warrants properly executed by the Dis-

trict for the amount so deposited; such interest

warrant or warrants shall contain proper endorse-

ments showing that the same has been presented

for payment and that no funds are available, in

order that interest at seven (7%) per cent, may
run on said warrants from and after January 1st,

A. D. 1913, in conformity with the statutes of Idaho

regulating the same.

IV. The District agrees that on or before De-

cember 15th A. D. 1912, the Board of Directors

shall pass a resolution, reciting that it is impossi-
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ble because of the shortness of time to collect the

full amount of the interest due on its outstanding

interest coupons which mature January 1st, 1913,

and authorizing a loan, with interest at seven (7%)
per cent from the parties of the second part for

that purpose, giving its warrants therefor.

V. It is mutually agreed by the parties hereto

that Twenty Thousand ($20,000.00) Dollars in

amount of the bonds mentioned in said paragraph

(d) of Section 5, and Five Thousand ($5,000.00)

Dollars in amount of bonds mentioned in paragraph

(c) of Section 5 of said contract dated September

12, A. D. 1911, shall be immediately returned to

the District by the depositary mentioned in said

contract, free from all claims or demands whatso-

ever of the parties of the second part, and this

paragraph shall be construed as instructions to said

depositary to make such return at once.

VI. WHEREAS, in accordance with the terms

and provisions contained in said contract of Sep-

tember 12 A. D. 1911, the funds held by the Con-

tinental Commercial Trust and Savings Bank, Trus-

tee, of Chicago, Illinois, were turned over to the

District and used by it in its construction fund, and

inasmuch as said funds amounting to $24,783.00,

more or less, were paid to said Trustee by the set-

tlers to provide for the payment of the principal

and interest of the outstanding bonds and notes

of The Canyon Canal Company, Limited, and there-

fore said funds were by mistake placed in the con-
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struction fund of the District, instead of being

placed in the bond and interest fund of said Dis-

trict, and, whereas, the parties of the second part

took up and paid for part of the bonds of the Dis-

trict and, in accordance with the provisions of said

contract of September 12, 1911, paid its accrued in-

terest on said bonds which was also turned over

to the District and by mistake was placed in the

construction fund instead of being placed in the in-

terest fund where it properly belonged, therefore, in

order to correct said error and to place said moneys

in their proper funds, the District agrees that the

Board of Directors of the District shall pass a reso-

lution reciting the above facts and authorizing and

directing that the total amount of money received

from the Continental Commercial Trust and Sav-

ings Bank, Trustee, all accrued interest which has

been received on the bonds sold, and also such fur-

ther accrued interest as may from time to time

be paid, be transferred from said construction fund

to said bond and interest fund, that upon deposit

of the accrued interest with the Depositary the same

shall be repaid to Corkill & Co. upon proper en-

dorsements by said Depositary upon interest war-

rants of the District held by Corkill & Co.

VII. The parties of the second part agree to

cause the immediate release and cancellation of as

many of the water contracts of the Canyon Canal

Company, Limited, as possible under existing cir-
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cumstances and the return of said contracts to the

respective owners.

VIII. It is mutually covenanted and agreed by

the parties hereto that time is the essence of this

contract, and that as all the differences between the

parties hereto have been satisfactorily adjusted, the

provisions and conditions relative to an arbitrator,

mentioned and provided for in the collateral agree-

ment of September 26th, A. D., 1911, is hereby ab-

rogated and is declared to be null and void and of

no further effect, and upon any default or defaults

of the parties of the second part of any of the terms

and conditions herein provided, this agreement shall

be construed as an irrevocable order upon said de-

positary to return the unsold bonds of the District

mentioned in paragraph (d) of Section 5, and also

the bonds mentioned in paragraph (c) of Section

5 of said contract of September 12, A. D. 1911, as

the order or orders of said District may specify;

PROVIDED, however, that any legal proceeding

or proceedings instituted by the District, its direc-

tors, officers or land owners, restraining the parties

of the second part from performing this contract

shall be construed as leaving the matters involved

in this contract in statu quo during the pendency

of such action or actions, unless there has been a

prior breach thereof by the parties of the second

part; provided further, that at the option of the

District such restraining order or orders, procured

upon suit other than by the said District, shall not
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extend the times of such payment or payments more

than sixty days from the specified time for making

the same.

IX. It is further understood and agreed by the

parties hereto that payments of money to the Fort

Dearborn Trust and Savings Bank to the credit of

the Emmett Irrigation District, or for its benefit,

shall be treated and considered in all respects as

payments to the District.

It is further agreed that when the parties of the

second part take up and pay for the balance of said

unsold bonds mentioned in paragraph I above, they

shall be entitled to turn in as cash interest war-

rants of the District to a total amount of the moneys

received by the District from the said Continental

Commercial Trust and Savings bank, and all ac-

crued interest from bond sales.

X. It is further agreed between the parties here-

to that said depositary be instructed to notify the

District as to the amount of all payments on ac-

count of accrued interest on said District bonds

and the District agrees that it will place such funds

in the bond interest account and that it will not

use the same for construction purposes.

XL For convenience this instrument shall be

executed in triplicate, each of which copies shall be

deemed an original, and one copy shall be trans-

mitted to said Depositary, Fort Dearborn Trust

and Savings Bank.
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XII. It is understood between the parties that

the disbursement of the Thirty Thousand ($30,-

000.00) Dollars through the Boise City National

Bank of Boise, Idaho, as provided in paragraph II

of this instrument, is to be alone upon the order of

the President and Secretary of said District, and

without instruction as to the purposes for which

said funds are to be used.

XIII. It is further understood and agreed that

the second parties will cause the release, under seal,

properly acknowledged, by the Canyon Canal Com-

pany, of all outstanding water contracts existing

between said Canyon Canal Company and all the

land owners in said District, which said water

contracts are not included in the trust agreement

from the District to Chicago Title and Trust Com-

pany and Charles G. Frank, both of Chicago, Illi-

nois, which said trust agreement was executed by

the District in February, 1912, and is now of rec-

ord in Canyon County, Idaho, it being the intention

hereby to secure the immediate release by said Can-

yon Canal Company of all outstanding water con-

tracts upon lands in said District not enumerated

in said trust agreement. Such release, properly

executed, shall be deposited with the said deposi-

tary upon the execution and delivery of this agree-

ment and upon the payment of the said sum of

Thirty Thousand ($30,000.00) Dollars, such release

to be transmitted by the said depositary to the Dis-

trict.
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That $20,000.00 in amount of said bonds at the

par value thereof which were delivered to said Cor-

kill & Company for cash at par were delivered un-

der an agreement bearing date April 5, 1913, be-

tween Emmett Irrigation District, party of the first

part and Corkill & Company, parties of the second

part, which agreement, omitting the formal parts

thereof, is as follows:

I.

THE DISTRICT AGREES:
(A) To use its best efforts to secure without

delay the confirmation by the District Court of the

Seventh Judicial District of the State of Idaho for

Canyon County of the assessments and apportion-

ment of benefits made by the Board of Directors of

the said District under the first issue of One Mil-

lion One Hundred Thousand Dollars ($1,100,000)

of the bonds of said District.

(B) To sell to the Company Two Hundred

Thousand Dollars ($200,000.00) par value, of the

legally issued coupon bonds of the said first issue

of the bonds of said District, such bonds to be de-

posited with the Fort Dearborn Trust and Savings

Bank of Chicago, Illinois, with instructions to de-

liver to the Company, upon payment of par and ac-

crued interest in installments as follows, to-wit:

On or before September 1st, 1913, not less than

Twenty Thousand Dollars ($20,000.00) and not less

than Twenty Thousand Dollars on the first day of

each and every month thereafter until the Company
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has taken and paid for the full amount of Two Hun-

dred Thousand Dollars of said bonds.

(c) To deposit with the aforesaid Fort Dear-

born Trust and Savings Bank, before the first day

of July, 1913, the semi-annual interest maturing on

said first day of July, 1913, on all bonds of the Dis-

trict then outstanding, and to promptly pay at ma-

turity the semi-annual interest maturing January

1, 1914, on all bonds of the District outstanding on

said date.

(d) To pay to the Company Five Thousand Dol-

lars ($5,000.00) upon receipt of the first payment

of Twenty Thousand Dollars on the purchase of said

Two Hundred Thousand Dollars of bonds, and a

like amount on receipt of each and every subsequent

payment made by the Company, such payments to

be applied on the amount due the Company on cer-

tain warrants now held by the Company, aggregat-

ing approximately Twenty-Four Thousand Seven

Hundred Eighty-Three Dollars ($24,783.00), par

value, dated July 1, 1912, and bearing interest at

the rate of seven per cent (7%) per annum, and

also upon certain interest coupons maturing Janu-

ary 1, 1913, and detached from the bonds of the Dis-

trict outstanding at said date, which said interest

coupons aggregate approximately Twenty-Six Thou-

sand Three Hundred Twenty-Eight Dollars ($26,-

328.00) and bear interest at the rate of seven per

cent, per annum from the first day of January,

1913; said payments by the District to continue un-
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til the said warrants and coupons with the interest

thereon have been fully paid, but in the event the

Company shall purchase and pay for more than

Twenty Thousand Dollars par value of bonds during

any one month, the said payments by the District

shall be increased so as to equal twenty-five per

cent. (25%) of the amount of the bonds taken and

paid for by the Company during such month; and

upon receipt of the last installment of said purchase

price, the District shall pay the full amount of the

balance due the Company on account of said war-

rants and coupons. All payments shall be made

through said Fort Dearborn Trust and Savings

Bank, and proper credit shall be made on the war-

rants, and as any warrant or coupon, with interest

thereon, is fully paid the same shall be cancelled and

returned to the District.

II

THE COMPANY AGREES:
(a) To purchase at par and accrued interest

Two Hundred Thousand Dollars ($200,000.00) par

value, of the first issue of the legally issued coupon

bonds of said District, and to pay for the same in

installments as hereinbefore stated, to-wit:

Not less than Twenty Thousand Dollars ($20,-

000.00) and accrued interest, on or before the first

day of September, 1913, and not less than Twenty

Thousand Dollars and accrued interest on or before

the first day of each and every month thereafter

until the said total amount of Two Hundred Thou-
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sand Dollars par value, and accrued interest, (but

not including matured coupons) has been taken and

paid for.

(b) To deposit with the Fort Dearborn Trust

and Savings Bank of Chicago, Illinois, simultaneous-

ly with the deposit by the District of the interest

maturing July 1, 1913, on the bonds of said District,

but only upon ten days' notice that the District is

prepared to make such deposit and only upon con-

dition that the apportionment or assessment of bene-

fits against the lands in the District shall have been

confirmed by the said District Court in the form

and manner required by the laws of the State of

Idaho, all warrants issued to the Company by the

District, being three in number, dated January 1,

1913, and aggregating at par Twenty-four Thousand

Seven Hundred Eighty-Three Dollars, and bearing

interest at the rate of seven per cent. (7%) per

annum, being the warrants hereinbefore mentioned

;

also all coupons aggregating approximately Twenty-

Six Thousand Three Hundred Twenty-Eight Dol-

lars, maturing January 1, 1913, and detached from

the said first issue of the bonds of said District, also

hereinbefore mentioned, such warrants and cou-

pons to be held by said Fort Dearborn Trust and

Savings Bank during the life of this agreement (ex-

cept as they may from time to time be paid and can-

celled and returned to the District as herein pro-

vided), as a guarantee for the faithful performance

by the Company of its agreement to purchase and
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pay for said bonds in installments as hereinbefore

set forth. And upon the failure of the Company to

take and pay for Twenty Thousand Dollars par

value, and accrued interest (but not including ma-

tured coupons) of the said bonds of the District, on

or before the first day of each and every month,

commencing September 1, 1913, and continuing un-

til it has taken the said full amount of Two Hun-

dred Thousand Dollars and accrued interest, the

said Fort Dearborn Trust and Savings Bank shall

be authorized and directed, and it is hereby author-

ized and directed to deliver to the District imme-

diately upon such default on the part of the Com-

pany, the said warrants and coupons, and the re-

maining unsold bonds and the said warrants and

coupons shall thereupon become the absolute prop-

erty of the District, and the Company shall forfeit

all right thereto and to the moneys due thereunder,

(c) To use its best efforts to secure the release

of all water contracts covering lands in the District

which are now held in trust by the Chicago Title

and Trust Company, under a trust agreement be-

tween said Company and the District; and the time

allowed the District in which to secure the confir-

mation of the assessments and apportionment of

benefits by the said District Court shall be extend-

ed after the time limits herein fixed for a period

equal to the delay in securing the release or cancel-

lation of said water contracts.
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III.

IT IS MUTUALLY AGREED:
(a) That the obligations of the Company to pur-

chase or take bonds of the District and to deposit

and keep on deposit with the said Fort Dearborn

Trust and Savings Bank the said warrants and cou-

pons, or to do any other thing required of it hereun-

der, are expressly conditioned and dependent upon

the faithful performance by the District, at the time

and in the manner herein contemplated, of the cov-

enants and obligations herein contained and by it to

be kept and performed, and upon the prompt and

punctual payment of the interest on the bonds now

outstanding, or that may be outstanding during the

term of this agreement; and upon default by the

District in any of its covenants hereunder the Com-

pany shall at its option be released from all obliga-

tions hereunder and the said warrants and coupons,

(excepting such as may have been paid, cancelled

and returned to the District), deposited with the

said Fort Dearborn Trust and Savings Bank for the

faithful performance of this agreement on the part

of the Company, shall, at the option of the Company

and upon its demand, be returned and delivered to

the Company; but the District shall be given due

credit for all payments made thereon.

(b) That the Company may deduct from the

amounts paid the District monthly on account of

the purchase of said bonds the amount payable to

the Company, as hereinbefore provided, on account
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of the said warrants and coupons deposited with the

Fort Dearborn Trust and Savings Bank, as afore-

said, and remit to the District the balance only of

such payments; and the District agrees in such

event to make proper credit on its books by trans-

fer from the interest or Maintenance fund to the

Construction fund of the amount payable to the

Company and retained by it from the payment due

the District on account of the purchase of said bonds

and out of the last payment due the District on ac-

count of said purchase, the Company may deduct

the sum or balance required, if any, to fully pay and

discharge such warrants and coupons, held as afore-

said, with interest thereon.

(c) That all agreements heretofore entered into

between the parties hereto, relative to the purchase

and sale of the bonds of the District, are hereby

cancelled, annulled and superseded by this agree-

ment, and the relations of the parties hereto shall

from henceforth be determined, settled and adjusted

according to the terms of this agreement, and each

of the parties hereto, for the consideration afore-

said, does hereby release the other, its successors

and assigns, of and from each and all obligations

contained in any and all agreements heretofore en-

tered into relative to the purchase and sale of said

bonds, and from all damages, claims, demands, ac-

tions, causes of actions, controversies and accounts

of whatsoever kind, growing out of or which might

or could arise or accrue from or under or by reason
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of any contract or agreement heretofore entered

into by the parties hereto.

(d) That the Company shall on or before the

15th day of April, 1913, deposit with the said Fort

Dearborn Trust and Savings Bank the warrants

hereinbefore mentioned, dated July 1st, 1912, and

aggregating approximately Twenty-Four Thousand

Seven Hundred Eighty-Three Dollars, as a guaran-

tee that it will and can comply with the provisions

of sub-paragraph (b) of paragraph II hereof rela-

tive to the deposit of said warrants and the coupons

therein mentioned, upon deposit by the District be-

fore July 1st, 1913, of the interest maturing on said

date on its then outstanding bonds. But it is ex-

pressly agreed that if the District fails to secure the

judgment or decree of the District Court confirming

the apportionment or assessment of benefits by the

15th day of June, 1913, then and in that event the

said Fort Dearborn Trust and Savings Bank shall

return said warrants to the Company, and the latter

shall thereupon be released of all obligations here-

under. But if the assessment and apportionment

of benefits be confirmed by the Court, to the extent

and in the manner required by the laws of the State

of Idaho in such cases, on or before the 15th day of

June, 1913, then the said warrants shall be held by

the said Fort Dearborn Trust and Savings Bank as

a guarantee that the Company will comply with the

terms of said sub-paragraph (b) of paragraph II

hereof. And upon failure of the Company to so



104 Emmett Irrigation District, vs.

comply, the said Fort Dearborn Trust and Savings

Bank shall deliver said warrants to the District and

the Company shall thereupon forfeit all right there-

to and to all moneys due thereunder.

(e) That should an appeal be taken from the

decree of the District Court confirming the appor-

tionment of benefits, the time within which the said

installments of the purchase price of said bonds

shall be made by the Company shall be extended for

a period equal to the time intervening between the

filing of the Notice of Appeal and the filing of the

remittur of the Supreme Court. And in the event

the Supreme Court shall reverse or set aside said de-

cree, or in the event the decree confirming the ap-

portionment of benefits has not become final by the

first day of November, 1913, the Company shall, at

its option, be released of all obligations hereunder,

and the said Fort Dearborn Trust and Savings

Bank shall return to the Company, upon demand,

the warrants and coupons deposited with it as afore-

said, and shall return to the District the said bonds.

It further appeared from said deposition that

Corkill & Company caused to be assigned to the de-

positary an unsecured claim or claims against the

Canyon Canal Company held by Trowbridge and

Niver Company, v/hich assignment the depositary

still held, and that the opinion of Adams and Candee

mentioned in the contract of September 12th, 1911,

approving the legality of the bonds and the districts

proceedings was obtained. It appeared further
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that there was considerable work and expense in-

volved in connection with exchanging the Canyon

Canal bonds for bonds of the defendant District;

that it required a great amount of correspondence

on the part of the depositary and personal visita-

tion and solicitation on the part of the employees

of Corkill and Company, and that the Canyon Canal

securities were deposited for the purpose of ex-

change to the amount of $599,000.00 under the pro-

visions of a form of agreement which was as fol-

lows:

KNOW ALL MEN BY THESE PRESENTS,
That Whereas, the Canyon Canal Company, a cor-

poration organized under the laws of the State of

Idaho has heretofore made, executed and issued cer-

tain bonds and notes as follows:

Three Hundred and Fifty Thousand Dollars

($350,000) First Mortgage Six Per Cent Gold

Bonds numbered from one (1) to six hundred and

twenty (620) inclusive, dated June 15, 1905, and

secured by a mortgage or deed of trust of the same

date, which said bonds were due serially, beginning

July 1, 1907, and ending July 1, 1916, and of which

One Hundred and Seventy Thousand Dollars ($170,-

000) in amount are now outstanding and unpaid;

One Hundred Thousand Dollars ($100,000) Sec-

ond Mortgage Bonds, dated July 1, 1906, secured

by a collateral trust mortgage to THE AMERICAN
TRUST AND SAVINGS BANK, as Trustee, and

certain collateral securities deposited thereunder
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and held by the said Trustee, which said bonds are

all now outstanding in default and unpaid;

One Hundred Thousand Dollars ($100,000) Col-

lateral Trust Notes, dated December 15, 1908, and

secured by a trust agreement with the AMERICAN
TRUST AND SAVINGS BANK, of the same date,

and certain collateral securities deposited with the

Trustee thereunder, a portion of which said notes

are now due and in default;

Two Hundred and Fifty Thousand Dollars

($250,000) Collateral Trust Notes, dated May 1,

1909, and secured by a collateral trust agreement

with the AMERICAN TRUST AND SAVINGS
BANK, dated April 20, 1909, of which $200,000 are

now outstanding, on which said notes default has

been made in the payment of interest;

And whereas, the EMMETT IRRIGATION DIS-

TRICT, a Municipal Corporation, organized under

the laws of the State of Idaho, and comprising and

containing the land irrigated by means of the irri-

gation system of the said CANYON CANAL COM-
PANY, proposes to purchase and take over the said

irrigation system and to improve and extend the

same, and for such purpose has authorized an is-

sue of bonds of the District to the amount of One

Million, One Hundred Thousand Dollars ($1,100,-

000) ; and

Whereas, arrangements have been made for the

purchase by the said EMMETT IRRIGATION DIS-

TRICT of all of the properties of the said CANYON
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CANAL COMPANY and the delivery of certain of

the bonds above mentioned in payment therefore to

an amount sufficient to enable the said CANYON
CANAL COMPANY to exchange bonds of the said

Irrigation District for all of said outstanding bonds

and notes of the said CANYON CANAL COM-
PANY, NOW, THEREFORE,
THE UNDERSIGNED, being the owner and the

holder of the following bonds and notes of the is-

sues of the said CANYON CANAL COMPANY
hereinabove described, namely:

Dollars ( $ )

of the said First Mortgage Six Per Cent. Gold Bonds,

dated June 15, 1905, numbered

Dollars ($ )

of the said Second Mortgage Bonds, dated July 1,

1906, numbered

Dollars ($ ) of the said Collateral Trust

Notes, dated December 15, 1908, numbered

Dollars ( $ )

of the said Collateral Trust Notes, dated May 1,

1909, numbered does hereby agree to

accept in exchange for his said bonds and notes

bonds of the said EMMETT IRRIGATION DIS-

TRICT, above mentioned, of par value equal to the

par value of his said bonds and notes, provided, how-

ever, the legality of the said municipal irrigation

district bonds shall be approved by Adams & Can-

dee, Attorneys of Chicago, Illinois.

Such exchange shall apply only to the principal
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of his said bonds and notes. The undersigned is to

be paid in cash all accrued interest now remaining

unpaid on his said bonds and notes, deducting there-

from, however, all interest accrued on the next ma-

turing coupon of the said Irrigation District Bonds,

and the undersigned does hereby agree to deposit

with the FORT DEARBORN TRUST AND SAV-

INGS BANK OF CHICAGO, ILLINOIS, his afore-

said bonds and notes for the purpose of effecting

the said exchange, such exchange to be made with-

out expense to the undersigned of any kind or na-

ture whatsoever.

And the undersigned does hereby authorize the

Committee heretofore acting on behalf of the hold-

ers of the said Notes dated December 15, 1908, and

May 1, 1909, to deposit with the said FORT DEAR-
BORN TRUST AND SAVINGS BANK, for the

purpose hereinbefore stated, such of his said Notes

and Bonds as the undersigned had heretofore de-

posited with the Chicago Title & Trust Company,

under the Noteholders' agreement with the sai

Committee.

Name
Address

It further appeared from said evidence that

$176,400 in amount at par value, exclusive of in-

terest, of said bonds delivered to said depositary

still remained in the hands of said depositary at the

time of the trial of said former action, and that
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there are now outstanding bonds of said District to

the par value of $898,600.

It also appeared from said evidence that the de-

fendant Emmett Irrigation District has operated

and used since the summer of 1911 the irrigation

system referred to in the contract of September

12th, 1911, and its amendments, and that the Dis-

trict owned the same and was operating it and using

it at the date of such contract; that the releases of

the mortgages and trust deeds issued by the Can-

yon Canal Company and securing the obligations of

that Company which were to be taken up and ex-

changed for district bonds under the contract were

turned over to the depositary, but were not fur-

nished to the district although no attempt has ever

been made to enforce any of them since the spring

of 1912, nor has the District been disturbed in the

possession or enjoyment of the irrigation system. It

appeared further that the obligations of the Can-

yon Canal Company referred to were first mortgage

bonds and water contracts, which latter were obli-

gations signed by the various settlers with the Can-

yon Canal Company for the purchase of water, and

that the Trowbridge and Niver claim was for money

that they claimed they had spent in rebuilding and

remodeling the irrigation system over and above

the $600,000 indebtedness that was supposed to be

against it. This claim purported to be an indebted-

ness of the Canyon Canal Company to Trowbridge

and Niver for that purpose.
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Whereupon counsel for plaintiffs was asked if

he admitted that the Trowbridge and Niver claim

was an indebtedness of the Canyon Canal Company,

and he stated that it was not only an indebtedness

of the Canyon Canal Company but that Trowbridge

and Niver claimed that by virtue of the Federal

Carey Act they had a lien against the system be-

cause it cost most than the total of the water con-

tracts which they already held. It further appeared

that the District had not been harassed or threat-

ened with any forclosures of the mortgages given by

the Canyon Canal Company on the system, and so

far as the President of the defendant District knew

the old mortgages and the bonds they secured had

been released, and it appeared from the testimony

of the said President of the District that the amount

of the Trowbridge and Niver claim was said to be

$450,000.

Whereupon it was stipulated by counsel that the

Canyon Canal Company was a construction com-

pany under the Carey Act and that the Emmett

Bench Canal Company was the settlers holding com-

pany under said Act.

Plaintiffs' Exhibit No. 3 introduced in evidence

in said former trial being a judgment roll in the

District Court of the Seventh Judicial District of

the State of Idaho, in and for the County of Canyon

in the matter of confirmation of the assessment of

benefits of the Emmett Irrigation District was in-

troduced in evidence in this cause. From said judg-
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ment roll it appeared that the said District, through

its Board of Directors, had determined the benefits

which would accrue to each tract or subdivision of

land therein from the purchase and construction of

the irrigation works and had apportioned the costs

of such works over each tract and subdivision in ac-

cordance with the statutes in regard thereto, and

that the action of such Board in apportioning such

benefits and the costs of such works to the several

tracts of land in said District was duly approved

and confirmed by said Court on the 11th day of

June, 1913, and no appeal was taken therefrom and

such decree has become final.

Plaintiffs' Exhibit 5 introduced in evidence on

said former trial was as follows:

"STATEMENT OF THE FINANCIAL CONDI-
TION OF THE EMMETT MUNICIPAL IRRI-

GATION DISTRICT AT THE CLOSE OF BUS-

INESS ON THE FIRST DAY OF FEBRUARY,
1913, AS DETERMINED BY THE BOARD OF
DIRECTORS.

ASSETS.

Main canal $ 500,000

Bench canal 140,000

Slope canal 100,000

Laterals 110,000

Headgate and dam 80,000

Syphon 10,000

Right-of-Way 12,000
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Decree of water—438 second

feet or 21,900 miners' inches

at $40 876,000

Office fixtures, tools, wagons,

horses and equipment 30,000

Accts. receivable None

Bonds in treasury 222,400

Due on 1912 assessment 60,000

Cash on hand in district 6,807

$2,147,207

LIABILITIES.

Bonds outstanding $ 877,600

Bills payable None

Warrants outstanding 161,802

Int. on warrants (Est.) 3,000

Accounts payable 26,328

Total net assets 1,078,477

$2,147,207

I hereby certify that the foregoing is a full and

true statement of the financial conditions of the

Emmett Municipal Irrigation District on Febru-

ary 1st, 1913, as the same appears from the rec-

ords of the Emmett Municipal Irrigation District

Office.

H. HAYLOR,
Attest

:

Secretary.

W. H. SHANE,
President.
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Subscribed and sworn to before me this 16th day

of May, 1913.

(Seal) V. T. CRAIG,

Notary Public, in and for Canyon

County, State of Idaho.

It further appeared from said evidence that

waivers from the land owners of errors and irregu-

larities in the issuance of the bonds were furnished

by the District in accordance with the contract of

September 12, 1911, and that such waivers were

furnished from between eighty and ninety per cent,

of the land owners in the District. A form of

waiver of errors was introduced in said former trial

as plaintiffs' Exhibit 6, over the objection of coun-

sel for defendants that it was incompetent, irrele-

vant and immaterial, which objection was overruled

and defendant's exception allowed thereto.

Said Waiver of Errors, after reciting the organi-

zation of the Emmett Irrigation District, leaving a

blank for a description of the lands owned by the

parties signing the same, also recited the issuance

of $1,100,000.00 of the bonds of the Emmett Irri-

gation District, dated January 1, 1911, that a con-

tract had been duly authorized and executed by au-

thority of the Board of Directors whereby a por-

tion of said bonds were to be delivered in payment

of the purchase price of the irrigation works of the

District and a portion were to be sold at par to fur-

nish funds for improving such works, that said con-

tract was subject to the condition that the legality
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of the said bonds should be approved by certain

legal counsel, and it was necessary that an instru-

ment in the form of such waiver be signed and exe-

cuted by the land owners in the District and that the

organization of the District, the issuance of the

bonds and the performance of the contract were all

to the advantage of the party signing the waiver as

owner of the land described therein, and provided as

follows: "In consideration of the premises, and in

consideration of the acceptance of the said bonds

under the contract aforesaid by the parties entitled

thereto under the said contract, the undersigned, as

owner of the said above described land, does hereby

for himself, his heirs and assigns, waive all errors,

omissions or irregularities in and about the proceed-

ings for the organization of the said District and

the issuance of the said bonds, and does hereby

acknowledge and declare that all of the conditions

and things required by law in and about the organ-

ization of the said District and in and about the

authorization and execution of the said bonds and

the sale and delivery thereof have been done, have

happened and have been performed, and that the

above described lands are and forever shall be sub-

ject to the levy of a tax for the payment of the prin-

cipal and interest of the said bonds according to the

tenor and effect thereof, and the provisions and the

true intent and meaning of the said Act.'

As shown by the transcript of evidence introduced

upon said former trial, V. T. Craig, who resides at
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Emmett, Idaho, and is and has been Cashier of the

Bank of Emmett for the last ten years, testified as

follows : I have made a computation of the amount

of bonds maturing at sixteen years and those at

twenty years, as shown by the statement on the

bond, Plaintiffs' Exhibit 2. Plaintiffs' Exhibit 2

states as to the maturity of the sixteen year bonds,

110,000 $110,000.00 in amount, being bonds num-

bered from M-43 to M-57 inclusive, and from D-657

to D-826 inclusive, on January 1, 1927'. The total

amount, according to this statement, maturing in

sixteen years, is $100,000, instead of $110,000.00, as

stated in the bond. As to the bonds maturing in

twenty years, Plaintiffs' Exhibit 2 states as follows

:

"$176,000.00 in amount, being bonds numbered

from M-193 to M-262 inclusive, and from D-1415 to

D-1646 inclusive, on January 1, 1931. According to

this statement the total bonds maturing at the end

of the twenty year period, on January 1, 1931, is

$186,000.00, or $10,000.00 more than stated in the

bonds."

On cross-examination by Mr. Haga the witness

stated: "In the sixteen year bonds there should

have been $10,000.00 more of bonds. The bonds

specified by number as maturing at the sixteen year

period are $10,000.00 short of what the bond recites

as the amount. In other words, going by the num-

ber or description of the bonds, there are only $100,-

000.00 of bonds maturing in that year, when there

should be $110,000.00 then, and in the twenty year
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bonds there should be $176,000.00 actually matur-

ing according to the description or numbers of the

bonds, and $186,000.00 purport to mature at that

time.

"I have not examined the bonds themselves to de-

termine whether $110,000 are made to mature in

the sixteenth year or only 100,000, nor whether

186,000 of them mature in the twentieth year or

only 176,000. So I do not know how many bonds

actually mature in the sixteenth year or in the twen-

tieth year."

The plaintiffs' Exhibit 2 as referred to by the

witness V. T. Craig, was and is a copy of said bonds

issued by the Emmett Irrigation District as appears

and is set forth by copy in paragraph III of plain-

tiffs' complaint herein.

It was further stipulated and agreed between the

attorneys for the respective parties that the decree

in the case of J. Paul Thompson vs. Emmett Irri-

gation District, et al., attached to defendant's an-

swer as "Exhibit A" and set forth by such copy

should be considered as introduced in evidence with-

out filing a copy thereof.

Thereupon the defendant rested its case and the

cause was submitted to the court for consideration.

Whereupon, said Court, on the 11th day of Octo-

ber, 1919, decided said cause in favor of the plain-

tiffs and against the defendant and ordered judg-

ment entered in accordance with the decision of the

Court, which judgment was thereupon entered in
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accordance with said decision for the sum of $51,-

351.00.

That thereafter, on the 20th day of October, 1919,

notice in writing of said decision of the Court was

served upon the attorneys for the defendant, and

thereafter, on the 29th day of October, 1919, upon

stipulation of the attorneys for the respective par-

ties, an order was made and filed by the Judge

of said Court extending defendant's time for filing

and serving its bill of exceptions herein for the per-

iod of thirty days from and after the 30th day of

October, 1919, and inasmuch as the facts aforesaid

and the decision of the Court thereon do not appear

of record, the defendant prays that this its bill of

exceptions be allowed.

And for as much as the facts aforesaid and the

decisions of the Court thereon do not appear of rec-

ord, the defendant prays that this its bill of ex-

ceptions may be settled and allowed.

WOOD & DRISCOLL and

THOMPSON & BICKNELL,
Attorneys for Defendant.

Service of the foregoing proposed bill of excep-

tions by copy acknowledged this 29th day of Novem-

ber, 1919.

RICHARDS & HAGA,
Attorneys for Plaintiff.

It appearing that the defendant's proposed bill of

exceptions and the plaintiffs' proposed amendments

thereto were lodged in due time with the Clerk of
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this Court, and that all of said proposed amend-

ments have been accepted by defendant's Attorneys

as correct and have been engrossed on said original

bill, and that the foregoing is the correct bill of ex-

ceptions, engrossed as aforesaid, the same is hereby

settled and allowed as defendant's bill of exceptions

in this cause.

Dated April 9th, 1920.

FRANK S. DIETRICH,
Judge.

Endorsed: Filed Apr. 9, 1920.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause.)

PETITION FOR WRIT OF ERROR.

The defendant above named feeling duly ag-

grieved by the judgment made and entered by said

Court on the 11th day of October, 1919, against

said defendant and in favor of the plaintiffs above

named, comes now the said defendant, Emmett Irri-

gation District, a municipal corporation, by Wood &
Driscoll, residing at Boise, Ada County, Idaho, and

Thompson & Bicknell, residing at Caldwell, Canyon

County, Idaho, its attorneys, and petitions the Court

for an order allowing the said defendant a writ of er-

ror from the judgment herein to the United States

Circuit Court of Appeals for the Ninth Circuit, sit-

ting at the City of San Francisco, State of California,
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according to the laws of the United States in that

behalf made and provided.

WOOD & DRISCOLL,
Residing at Boise, Ada County, Idaho,

THOMPSON & BICKNELL,
Residing at Caldwell Canyon County, Idaho,

Attorneys for said Defendant.

Endorsed: Filed Apr. 9, 1920.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause.)

ASSIGNMENT OF ERRORS.

COMES NOW the defendant, by its attorneys,

and says that in the record and proceedings in the

above entitled cause there is manifest error, in this,

to-wit

:

I.

The Court erred in awarding judgment in favor

of the plaintiffs and against the defendant for any

portion of the coupons involved in this action, for

the reason that the bonds from which said coupons

were clipped were void, in that the said bonds, con-

stituting a single issue, were not made payable five

per cent, thereof at the expiration of eleven years

from their issuance, six per cent, twelve years from

their issuance, seven per cent, at the expiration of

thirteen years from their issuance, eight per cent, at

the expiration of fourteen years from their issuance,
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nine per cent, at the expiration of fifteen years from

their issuance, ten per cent, at the expiration of six-

teen years from their issuance, eleven per cent, at

the expiration of seventeen years from their issuance,

thirteen per cent, at the expiration of eighteen years

from their issuance, fifteen per cent, at the expira-

tion of nineteen ye^rs from their issuance, or six-

teen per cent, at the expiration of twenty years

from their issuance, nor in any such proportions

as required by Statute of the State of Idaho,

whether or not allowance be made so that each

bond shall be in amount of $100.00 or a multiple

thereof, and no bonds shall fall due in partial pay-

ments.

II.

The Court erred in awaiding judgment in favor

of the plaintiffs and against the defendant for any

portion of the coupons involved in this action de-

tached from bonds maturing either sixteen years

after issuance or twenty years after issuance, for

the reason that said bonds, from which said coupons

were detached, were void and of no effect, for the

reason that they were not issued in proper propor

tion to the entire irsue, as required by the statutes

of Idaho, those maturing sixteen years after issu-

ance being $10,000.00 less than the statutory re-

quirement for said maturity, and those maturing

twenty years after issuance being $10,000.00 more

than and in excess of the statutory requirement.

WHEREFORE, the defendant, plaintiff in error
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herein, prays that the judgment in favor of the

plaintiffs, defendants in error herein, and against

the plaintiff in error, rendered in the trial Court,

be cancelled and set aside and the said plaintiff in

error be granted a new trial.

WOOD & DRISCOLL,
Residing at Boise, Idaho, and

THOMPSON & BICKNELL,
Residing at Caldwell, Idaho,

Attorneys for Defendant and Plaintiff in Error.

Endorsed: Filed Apr. 9, 1920.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause.)

ORDER FOR WRIT OF ERROR.

This 9th day of April, 1920, came the defendant,

Emmett Irrigation District, a municipal corpora-

tion, by its attorneys, Wood & Driscoll and Thomp-

son & Bicknell, and filed herein and presented to

this Court its petition praying for the allowance of

a writ of error intended to be urged by said defend-

ant, and said defendant also having filed herein an

assignment of errors as provided by law, on consid-

eration whereof it is ordered that a writ of error to

the United States Circuit Court of Appeals for the

Ninth Circuit, from the judgment hereinbefore, to-

wit, on the 11th day of October, 1919, made and en-
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tered in favor of the plaintiffs herein and against

the defendant herein, be, and the same is allowed;

and that a complete transcript of the record in said

cause forthwith be transmitted to the said United

States Circuit Court of Appeals for the Ninth Cir-

cuit, sitting at the City of San Francisco, State of

California.

Bond fixed at $300.00 to be approved by the Clerk.

Dated at Boise, Idaho, this 9th day of April, 1920.

FRANK S. DIETRICH,
Judge.

Endorsed: Filed Apr. 9, 1920.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause.)

BOND.

KNOW ALL MEN BY THESE PRESENTS:

That AMERICAN SURETY COMPANY OF
NEW YORK is held and firmly bound unto the

plaintiffs, Edmund Seymour, Dr. A. N. Gaebler and

John R. Morrow, as a Committee representing the

owners of bonds of Series No. 1, First Issue of Em-
mett Irrigation District, dated January 1, 1911, in

the full and just sum of THREE HUNDRED
($300.00) DOLLARS, to be paid to the said plain-

tiffs, their attorneys, executors, administrators or

assigns ; to which payment well and truly to be made
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the said AMERICAN SURETY COMPANY OF
NEW YORK binds itself by these presents.

Sealed with the seal of said corporation and dated

this 9th day of April, A. D. 1920.

WHEREAS, lately, at a District Court of the

United States for the District of Idaho, Southern

Division, in a suit pending in said Court between

Edmund Seymour, Dr. A. N. Gaebler and John R.

Morrow, as a Committee representing the owners of

bonds of Series No. 1, First Issue of Emmett Irri-

gation Qistrict, dated January 1, 1911, and Emmett
Irrigation District, a municipal corporation, defend-

ant, a judgment was rendered against the said Em-
mett Irrigation District, and the said Emmett Irri-

gation District having obtained a writ of error and

filed a copy thereof in the Clerk's office of said

Court to reverse the judgment of the aforesaid suit,

and a citation directed to the said plaintiffs citing

and admonishing them to be and appear at a term of

the United States Circuit Court of Appeals for the

Ninth Circuit to be holden in the City of San Fran-

cisco in said Circuit within thirty days from the

date thereof.

NOW, THE CONDITION OF THE ABOVE OB-
LIGATION IS SUCH that if the said defendant,

Emmett Irrigation District, a municipal corpora-

tion, shall prosecute said writ of error to effect and

answer all costs if it fail to make the said plea
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good, then the above obligation to be void else to re-

main in full force and virtue.

AMERICAN SURETY COMPANY OF
NEW YORK.
By BRADLEY SHEPPARD,

(Seal) Resident Vice President.

Attest

:

J. H. RICHARDS,
Resident Assistant Secretary.

Approved Apr. 9, 1920.

W. D. McREYNOLDS, Clerk.

Endorsed: Filed Apr. 9, 1920.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause.)

WRIT OF ERROR.

FROM THE CIRCUIT COURT OF APPEALS OF
THE UNITED STATES FOR THE NINTH
CIRCUIT TO THE DISTRICT COURT OF THE
UNITED STATES FOR THE DISTRICT OF
IDAHO, SOUTHERN DIVISION.

United States of America—ss.

The President of the United States of America to

the Judge of the District Court of the United

States for the District of Idaho, Southern Divi-

sion, Greeting:

Because in the record and proceedings, as also
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in the rendition of the judgment of a plea which is

in said District Court before you, between plain-

tiffs, Edmund Seymour, Dr. A. N. Gaebler and John

R. Morrow, as a Committee representing the owners

of bonds of Series No. 1, First Issue of Emmett Ir-

rigation District, dated January 1, 1911, and Em-
mett Irrigation District, a municipal corporation,

defendant, a manifest error hath happened to the

great damage of said defendant, the said Emmett
Irrigation District, a municipal corporation, as is

said and appears by its complaint, we being willing

that such error, if any hath been, should be duly

corrected and full and speedy justice done to the

parties aforesaid in this behalf, do command you, if

judgment be therein given, that then, under your

seal, distinctly and openly, you send the record and

proceedings aforesaid, with all things concerning

the same, to the justices of the United States Circuit

Court of Appeals for the Ninth Circuit at the court

rooms of said Court in the City of San Francisco,

together with this writ, so that you have the same

at said place before the justices aforesaid, within

thirty (30) days from this date; that the record and

proceedings aforesaid, being inspected, the said jus-

tices of the said Circuit Court of Appeals may
cause further to be done therein to correct that er-

ror what of right and according to law ought to be

done.

Witness the Honorable Edward Douglas White,

Chief Justice of the Supreme Court of the United
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States, and the seal of your said Court, affixed at

Boise, this 9th day of April, 1920.

W. D. McREYNOLDS,
Clerk.

Service of the within and foregoing writ of error,

together with a true copy thereof, accepted this 9th

day of April, 1920.

RICHARDS & HAGA,
McKEEN F. MORROW,

Attorneys for Plaintiffs and

Defendants in Error.

Endorsed, Filed Apr. 9, 1920.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause.)

CITATION.

The United States of America—ss.

To Plaintiffs, Edmund Seymour, Dr. A. N. Gaeb-

ler and John R. Morrow, as a Committee repre-

senting the owners of bonds of Series No. 1, First

Issue of Emmett Irrigation District, dated Janu-

ary 1, 1911, Greeting:

You are hereby cited and admonished to be and

appear at a term of the United States Circuit Court

of Appeals for the Ninth Circuit to be holden in the

City of San Francisco, State of California, within

thirty days from this date, pursuant to the writ of

error filed in the office of the Clerk of the District
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Court of the United States for the Southern Divi-

sion of the District of Idaho, wherein you are plain-

tiffs and defendants in error, and the said defend-

ant, Emmett Irrigation District, a municipal cor-

poration, is defendant and plaintiff in error, to

show cause, if there be any, why the judgment in

said writ of error mentioned should not be cancelled

and speedy justice should not be done to parties in

that behalf.

(Seal)

FRANK S. DIETRICH,
Judge.

Attest *

W. D. McREYNOLDS,
Clerk.

Service of the within and foregoing citation ac-

cepted, together with a true copy thereof, this 9th

day of April, 1920.

RICHARDS & HAGA,
McKEEN F. MORROW,
Attorneys for Plaintiffs and

Defendants in Error.

Endorsed, Filed Apr. 9, 1920.

W. D. McREYNOLDS, Clerk.

( Title of Court and Cause.

)

PRAECIPE TO THE CLERK FOR TRANSCRIPT
ON APPEAL.

To the Clerk of the above entitled Court

:

The defendant above named, having on the 9th
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day of April, 1920, secured a writ of error to review

the Judgment made and entered in said cause on the

11th day of October, 1919, you will please prepare,

certify, print, return and transmit to the Circuit

Court of Appeals transcript of the record in said

cause, in accordance with the Act of Congress ap-

proved February 13th, 1911, and rules of Court

adopted thereunder, including therein the following

portion of the record in said cause

:

Original Bill of Complaint.

Amendment to Original Bill of Complaint.

Answer.

Stipulation in writing waiving jury.

Judgment.

Notice of Judgment.

Bill of Exceptions and Order Settling same.

Petition for Writ of Error.

Assignment of Errors and Acceptance of

Service.

Order for Writ of Error.

Bond on Appeal and Approval.

Writ of Error and Acceptance of Service.

Citation and Acknowledgement of Service.

Copy of this Praecipe.

Certificate and return.

WOOD & DRISCOLL,
THOMPSON & BICKNELL,

Solicitors for Defendant and

Appellant above named.
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Service of the within and foregoing Praecipe, by-

receipt of copy thereof, this 21st day of April, A. D.

1920, is hereby acknowledged.

RICHARDS & HAGA,
Solicitors for Plaintiffs and Respondents.

Endorsed: Filed April 21, 1920.

W. D. McREYNOLDS, Clerk.

RETURN TO WRIT OF ERROR.
And thereupon it is ordered by the Court that the

foregoing transcript of the record and proceedings

in the cause aforesaid, together with all things

thereunto relating, be transmitted to the said United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and the same is transmitted accordingly.

(Seal)

W. D. McREYNOLDS,
Clerk.

(Title of Court and Cause.)

No. 651.

CLERK'S CERTIFICATE.

I, W. D. McReynolds, Clerk of the District Court

of the United States for the District of Idaho, do

hereby certify the foregoing transcript of pages

numbered 1 to 130, inclusive, to be full, true and

correct copies of the pleadings and proceedings in

the above entitled cause, and that the same together
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constitute the transcript of the record herein, upon

Writ of Error to the United States Circuit Court of

Appeals for the Ninth Circuit, as requested by the

Praecipe filed herein.

I further certify that the cost of the record herein

amounts to the sum of $158.25, and that the same

has been paid by the Plaintiff in Error.

Witness my hand and the seal of said Court this

4th day of May, 1920.

W. D. McREYNOLDS,
Clerk.

(Seal)
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Upon Writ of Error from the United States District

Court for the District of Idaho, Southern Division

STATEMENT
This is an action at law commenced by the plain-

tiffs on the 31st day of December, 1918, against the

defendant Emmett Irrigation District to recover the

principal sum, and interest thereon, upon interest

coupons detached from outstandings bonds of the

defendant, the principal of which said coupons
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amounted to the sum of $53,502.00, and the judg-

ment appealed from, which was entered on the 11th

day of October, 1919, amounted to the said sum of

$53,502.00.

The bonds from which these coupons were de-

tached were a portion of an authorized issue by the

defendant irrigation district amounting to one mil-

lion one hundred thousand dollars. A copy of the

bond from which the coupon was detached is set

forth in full as a part of the third paragraph of

plaintiff's complaint (pp. 8, 9, 10, 11). The form

of the coupon sued on is set forth in paragraph four

of the complaint (p. 12).

There is no question here about the organization

of the district or the authorization of the bond issue

involved, and only one question is raised by this ap-

peal and the assignments of error thereunder, name-

ly : are the bonds from which the coupons sued upon

were detached valid outstanding bonds of the dis-

trict?

By defendant's answer it is alleged that the bonds

involved are not made payable,

"five per cent of the whole number of bonds con-

stituting said issue, at the expiration of eleven

years from their issuance, six per cent at the

expiration of twelve years from their issuance,

seven per cent at the expiration of thirteen

years from their issuance, eight per cent at the

expiration of fourteen years from their issu-



vs. Edmund Seymour, et al. 5

ance, nine per cent at the expiration of fifteen

years from their issuance, ten per cent at the

expiration of sixteen years from their issuance,

eleven per cent at the expiration of seventeen

years from their issuance, thirteen per cent at

the expiration of eighteen years from their issu-

ance, fifteen per cent at the expiration of nine-

teen years from their issuance, or sixteen per

cent at the expiration of twenty years from

their issuance, nor in any such proportions, as

required by statute of the State of Idaho, and

upon such information and belief defendant fur-

ther alleges that the foregoing allegations are

true, whether or not allowance be made so that

each bond shall be in amount of $100.00 or a

multiple thereof, and no bond shall fall due in

partial payments."

The statute of Idaho now in force, and which was

in force at the time of the authorization for and the

issuance of these bonds, is as follows:

"The bonds of each issue shall be numbered

consecutively, commencing with those earliest

falling due, and they shall be designated as 11-

year bonds, 12-year bonds, etc. They shall be

negotiable in form and payable in money of the

United States as follows, to-wit : At the expira-

tion of 11 years from each issue, 5 per cent of

the whole number of bonds of such issue ; at the

expiration of 12 years, 6 per cent; at the ex-

piration of 13 years, 7 per cent; at the expira-

tion of 14 years, 8 per cent; at the expiration of
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15 years, 9 per cent; at the expiration of 16

years, 10 per cent; at the expiration of 17 years,

11 per cent; at the expiration of 18 years, 13

per cent; at the expiration of 19 years, 15 per

cent; at the expiration of 20 years, 16 per cent;

Provided, that such percentages may be changed

sufficiently so that every bond shall be in an

amount of $100 or a multiple thereof, and the

above provisions shall not be construed to re-

quire any single bond to fall due in partial pay-

ments." * * *

Sec. 4360, Idaho Compiled Statutes of 1919.

The entire issue consisted of bonds of three de-

nominations : bonds of $100.00 each, bonds of $500.00

each and bonds of $1,000.00 each. All bonds for the

denomination of $1,000.00 were marked M-l to

M-262, inclusive. The bonds of the denomination of

$500.00 were 1646 in number, numbered inclusively

D-l to D-1646; and 150 bonds numbered C-l to

C-150, inclusive, were numbered C-l to C-150, in-

clusive. (See recital in bond, p. 10.)

Complying with the statute above quoted, this

bond issue is divided among certain yearly maturi-

ties, the sixteenth and twentieth of which are re-

spectively as follows:

"One hundred and ten thousand dollars

($110,000) in amount, being bonds numbered

from M-43 to M-57, inclusive, and from D-657

to D-826, inclusive, on January 1st, 1927," and

"O n e hundred seventy-six thousand dollars

($176,000) in amount, being bonds numbered
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from M-193 to M-262, inclusive, and from

D-1415 to D-1646, inclusive, on January 1st,

1931."

The bond further discloses (T., p. 10) that all

of the bonds designated by the letter "C", one hun-

dred dollars each and 150 in number, were and are

made payable in the issue maturing January 1st,

1926.

ASSIGNMENTS OF ERROR

The assignments of error (pp. 119, 120) question

the validity of the entire bond issue, in that the

bonds, constituting a single issue,

"were not made payable five per cent thereof at

the expiration of eleven years from their issu-

ance, six per cent twelve years from their issu-

ance, seven per cent at the expiration of thirteen

years from their issuance, eight per cnt at the

expiration of fourteen years from their issu-

ance, nine per cent at the expiration of fifteen

years from their issuance, eight per cent at the

expiration of sixteen years from their issuance,

eleven per cent at the expiration of seventeen

years from their issuance, thirteen per cent at

the expiration of eighteen years from their is-

suance, fifteen per cent at the expiration of

nineteen years from their issuance, or sixteen

per cent at the expiration of twenty years from

their issuance, nor in any such proportions as

required by statute of the State of Idaho,

whether or not allowance be made so that each
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bond shall be in amount of $100.00 or a multiple

thereof, and no bonds shall fall due in partial

payments."

The second assignment questions the validity of

that portion of the bonds maturing

"either sixteen years after issuance or twenty

years after issuance, for the reason that said

bonds, from which said coupons were detached,

were void and of no effect, for the reason that

they were not issued in proper proportion to

the entire issue, as required by the statutes of

Idaho, those maturing sixteen years after issu-

ance being $10,000.00 less than the statutory

requirement for said maturity, and those ma-

turing twenty years after issuance being $10,-

000.00 more than and in excess of the statutory

requirement."

No other questions arise on this appeal, and the

defects complained of appear upon the face of the

complaint, namely : in the copy of the bond set forth

therein.

ARGUMENT
The bonds maturing sixteen years after date, to-

wit, on January 1st, 1927, are $10,000.00 short of

the statutory percentage requirement for the matur-

ity of said issue and the bonds maturing in twenty

years from date, to-wit, on the 1st day of January,

1931, are $10,000.00 in excess of the amount fixed

by the statute as the limitation upon the amount of

the twenty-year maturity. As shown upon the face
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of every bond, the sixteenth year maturity consists

of. fifteen bonds of the denomination of $1,000.00

each and one hundred and seventy bonds of the de-

nomination of $500.00 each, said bonds being spe-

cifically designated as follows:

M-43 to M-57, 15 bonds . $ 15,000.00

D-657 to D-826, 170 bonds 85,000.00

Making a total of $100,000.00

In the same manner, the bonds show that the

twenty-year maturity is $186,000.00 instead of

$176,000.00, the latter amount being in accordance

with the statutory requirement. These bonds spe-

cifically enumerated are as follows:

M-193 to M-262, 70 bonds.... $ 70,000.00

D-1415 to D-1646, 232 bonds 116,000.00

Making a total of..... $186,000.00

The total bond issue, as shown upon the face of

the bond, was $1,100,000.00. In order to comply

with the statute it was necessary that $110,000.00

of the bonds should have been made to mature on

January 1st, 1927, the same being ten per cent of

the entire issue for that maturity, and $176,000.00

should have been made to mature at the expiration

of twenty years from date, the same being sixteen

per cent of the entire issue.

In each of these maturities the statutory percent-

age amount is correctly stated. Namely, in the first

instance, $110,000.00, and in the latter $176,000.00;

but showing, when the bonds thus maturing are taken
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into consideration, conclusively, that the sixteen-year

maturity is $10,000.00 short and the twenty-year

maturity is $10,000.00 in excess of the statutory re-

quirements. We assume without argument that the

actual showing as to the specific bonds payable in

these two maturities is controlling as to the amount

rather than the incorrect statement of the amount

of said maturities.

We have then a bond issue $10,000.00 of which

extends four years beyond the period authorized by

law, and as these bonds bear interest at six per cent,

the additional burden placed upon the District for

this four-year extension amounts in actual figures

to the sum of $2,400.00. The effect of this variance

in observing statutory requirements is alone raised

by this appeal.

The doctrine of estoppel by recital has no applica-

tion here, because every purchaser of a bond of this

issue had notice from the face of the bond that the

statute had been disregarded in the particular here-

in complained of and in which respect the district

issuing the bonds was not acting within the proper

exercise of its legal powers.

"The purchaser or holder of municipal bonds

is chargeable with notice of the requirements of

the law under which they are issued."

Barnett vs. City of Denison, 145 U. S. 135,

and cases cited therein.

And again:

"Where the statute has fixed the term for

which bonds shall run, bonds in which payment
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is undertaken at the expiration of either a

shorter or a longer term than that authorized

are invalid."

Stowell vs. Realto Irr. Dist. (Cal.), 100 Pac.

248-251;

Peoples Bank vs. School Dist., 3 N. D. 406;

Norton vs. Town of Dyersburg, 127 U. S.

160;

Barnum vs. Okalona, 148 U. S. 393.

In the case of Peoples Bank against School District

(supra), the bonds involved were made payable

eleven days short of ten years from their date, and

these bonds were held absolutely invalid, the Court

saying

:

"There is no more power to issue bonds pay-

able eleven days less than ten years from date

than nine years less. If the question is to de-

pend upon the magnitude of the departure from

the statutory requirement, it will be impossible

to know where to draw the line. If we ought

not to draw it at the period of eleven days, upon

what principle can we draw it at 30 days, or

six months or a year."

In the case of Norton against the town of Dyers-

burg (supra), the entire bond issue, which was held

invalid, was extended over a period exceeding the

time authorized by statute.

To the same effect is the case of Barnum against

Okalona (supra), where it was held by the Supreme

Court that the time limitation "must be regarded as
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in the nature of a restriction on the power to issue

bonds" ; and in the City of Branham against German

American Bank, 144 U. S. 173, the Supreme Court

held that bonds issued by a city with the provision

on the face of each bond that it should be redeemable

by the city, "after the expiration of ten years from

date", when the ordinance which authorized the issue

provided that the city should have the right to redeem

"at any time after five years from date", rendered

the entire issue void, "because the officers of the city

had no power to depart from the terms of the ordi-

nance by varying the time limited for redemption",

and "as there was no authority to issue the bonds,

even a bona fide holder of them cannot have a right to

recover upon them or their coupons." Citing in sup-

port thereof

:

March vs. Fulton County, 77 U. S., 10 Wall

676;

East Oakland vs. Skinner, 94 U. S. 255

;

Buchanan vs. Litchfield, 102 U. S. 278;

Hays vs. Holley Springs, 114 U. S. 120;

Daviess County vs. Dickinson, 117 U. S. 657;

Hopper vs. Covington, 118 U. S. 148, 151;

Merrill vs. Monticello, 138 U. S. 673, 681,

682.

It might be urged in reply that we would be pre-

cluded from raising this question, through applica-

tion of the maxim de mimimis non curat lex. To

this, however, we would reply in the language of the

Supreme Court of North Dakota in Peoples Bank vs.

School District {supra), "If the question is to depend
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upon the magnitude of the departure from the stat-

utory requirement, it will be impossible to know

where to draw the line.

In discussing this question we have made our com-

putation from the face of the bond contained in the

plaintiff's complaint. This computation also appears

in the evidence, made by the witness V. T. Craig

(T., pp. 107-108). It is true Mr. Craig did not make

his computation from the bonds which had been ac-

tually issued, but he did make it, as we have done,

from the recital upon the face of the bond. And
again, we repeat, from this evidence and from our

own computation that the bond itself shows upon its

face that $10,000.00 of the issue was extended four

years beyond the statutory period. We again urge

that every holder of a bond of this entire issue had

notice, on the face of his bond, of this unlawful ex-

tension.

The question here submitted involves:

1st. The bond issue as a whole.

2nd. The sixteen-year and twenty-year maturi-

ties, a considerable portion of which are involved

in this action, as shown by the recitals contained in

the judgment appealed from.

It is therefore respectfully submitted that the

judgment herein should be reversed.

WOOD & DRISCOLL,
Residing at Boise, Idaho, and

THOMPSON & BICKNELL,
Residing at Caldwell, Idaho,

Attorneys for Defendant and Plaintiff in Error.
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IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

EMMETT IRRIGATION DISTRICT, a Municipal

Corporation,

Plaintiff in Error,
v.

EDMUND SEYMOUR, DR. A. N. GAEBLER, and

JOHN R. MORROW, as a committee represent-

ing the owners of bonds of Series No. 1, First

Issue, of Emmett Irrigation District, dated Jan-

uary 1, 1911,

Defendants in Error.

BRIEF OF DEFENDANTS IN ERROR.

STATEMENT.
This is the third time this litigation comes be-

fore this Court. The controversy was first here in

the case of Thompson v. Emmett Irrigation Dis-

trict, decided August 9, 1915, (227 Fed. 560). In

that case this Court held that the bondholders had

the right to maintain a suit in equity for the pur-



pose of determining the amount of bonds and the

particular bonds that had been legally issued by the

irrigation District and were then outstanding, and

what coupons were entitled to share in the interest

fund then held by the treasurer of the district.

Alter the decision of this Court sustaining the form

of the action and sufficiency of the bill of com-

plaint, the case was tried by the district court and a

decree entered by that court on July 16, 1917. Be-

rore the case came on for trial in the district court,

a number of bondholders were added as plaintiffs

on the record, and the suit was brought not only on

behalf of those whose names appeared on the rec-

ord, but also on behalf of all other bondholders of

the Enimett Irrigation District similarly situated.

By the decree entered in that suit, it was adjudged

and decreed "that the coupon bonds of the defend-

ant Emmett Irrigation District * * * with the un-

paid coupons thereto belonging, being bonds num-

bered * * * are legal and valid obligations of said

Emmett Irrigation District." (rec. pp. 48-50). Pro-

vision was made in that decree for the payment,

out of the interest fund in the custody of the trea-

surer of the district, of the coupons that had ma-

tured in 1914, and belonging to the bonds so de-

clared to be legal and valid. From that decree an

appeal was taken by the irrigation district to this

Court, and on October 7, 1918 (253 Fed. 316), the

decree of the trial court validating certain bonds

and the coupons thereto attached was affirmed. A



petition for rehearing was denied by this Court, and

after the decree became final, Edmund Seymour,

Dr. A. N. Gaebler and John R. Morrow, a bond-

holders' committee representing the owners of bonds

and coupons deposited with the committee and de-

clared valid by said decree, brought two actions in

the district court, one on December 31, 1918, on the

coupons maturing January 1 and July 1, 1915,

191(5, 1917 and 1918, and the other action was

brought August 2, 1919, on the coupons maturing

January 1 and July 1, 1919. The actions were

identical, except as to the number and date of ma-

turity of the coupons, and the coupons involved in

both actions were coupons which had been declared

valid and legal obligations of the district in the de-

cree affirmed by this Court on October 7, 1918.

The purpose of plaintiffs (defendants in error)

in bringing the actions was to have the coupons re-

duced to judgment which would bear interest (the

coupons did not provide for interest after matur-

ity), and also to enable the holders of the coupons

or the bondholders' committee to mandamus the of-

ficers of the irrigation district to levy the requisite

tax to pay the coupons in the event such officers

did not voluntarily perform their duty in that re-

gard.

Paragraph V of the complaints in both actions

(rec. p. 12) sets forth the entry of the decree vali-

dating the bonds from which the coupons in suit

were detached and the fact that this Court had af-



firmed such decree on appeal, and paragraph XIV

of the answer of plaintiffs in error (rec. p. 41) in

both actions alleges "that all rights of action of the

present holders, if any, of the bonds or coupons of

said district, which were held by the above named

parties, who were parties to the above mentioned

decree, were merged in the said decree made and

entered as hereinbefore set forth, and that the action

insofar as the same involves or affects the bonds or

coupons of said district held by the said parties un-

der said decree, as hereinbefore set forth, at the

time of the entry of said decree, is barred by said

decree/' and a copy of the decree is attached to the

answer as Exhibit "A", and the decree, as stated

above, is pleaded in bar of any further action upon

the coupons.

Both actions were tried on the 8th day of Octo-

ber, 1919, to the court without a jury, a jury hav-

ing been expressly waived by stipulation in writing,

and outside of the introduction of the coupons in

evidence and a stipulation admitting the facts (rec.

cause No. 3494, p. 72, and p. 80 in cause No. 3488),

both cases were submitted on the evidence before

this Court in Emmett Irrigation District v. Thomp-

son, 253 Fed. 316, subject only to the general ob-

jection on the part of plaintiffs that such evidenej

was immaterial (rec. pp. 82-83 in cause No. 3488,

and pp. 74-75 in cause No. 3494).

No request for special findings was made by eith-

er party. The court on the 11th day of October,



1919, entered judgment for plaintiffs (defendants

in error) for $205,227.00 in cause No. 3428 (rec.

pp. 66-72) and for $51,351.00 in cause No. 3494

(rec. pp. 65-68.

The error assigned is that there may be a clerical

error in the date of maturity of some of the bonds,

but there is no evidence that the bonds actually ma-

ture as claimed by plaintiffs in error. This identical

question was strenuously urged by counsel on the

former appeal (253 Feb. 316), not only in their

original brief but also in their petition for rehear-

ing, and it was decided against them by this Court.

BRIEF OR THE ARGUMENT.
Res Adjudicata.

A valid final judgment or decree, upon the mer-

its, constitutes an absolute bar to a subsequent ac-

tion or suit by the same parties upon the same claim

or demand. It is a finality as to the claim or de-

mand in controversy, concluding parties and those

in privity with them, not only as to every ground

of recovery which was actually presented in the

action in which it was rendered, but also as to ev-

ery ground which might have been presented.

Board of Commissioners v. Piatt, 79
Fed. 507, 25 C. C. A. 87.

Kretsinger v. Brown, 165 Fed. 612, 91

C. C. A. 450.

Bunch v. United States, 252 Fed. 673,
164 C. C. A. 513.

United States v. California, etc. Land
Co., 192 U. S. 355, 48 L. Ed. 476.
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Northern Pac. Railroad Co. v. Blaght,

205 U. S. 122, 51 L. Ed. 738.

Cromwell v. County of Sac, 94 U. S.

351, 24 L. Ed. 195.

Southern Pac. Railroad Co. v. United
States, 167 U. S. 1, 42 L. Ed. 355.

The judgment of a court of competent jurisdic-

tion is everywhere conclusive of every fact upon

which it must necessarily have been founded.

Block v. Commissioners, 99 U. S. 686,

25 L. Ed. 491.

The decree before this Court in Emmett Irriga-

tion District v. Thompson, 253 Fed. 316, could

not have been sustained if the contention of Defen-

dant in Error is correct, for these bonds are the

identical bonds which were declared legal and valid

in the former suit.

There can be no authority for disregarding the

positive statement in the bonds that $110,000.00

thereof mature on January 1, 1917, and $176,-

000.00 on January 1, 1931, which are the correct

amounts for those dates, and for assuming that the

enumeration of the bonds that mature on tiiose

dates are correct and according to which only $100,-

jOO.OO would mature on January 1, 1917, and

$186,000.00 on January 1, 1931. In case of such

conflict or ambiguity the Court should accept the

statement which would render the bonds valid and

make them conform to the requirements of the

statute, and it should not permit the District to



take advantage of its own errors or ambiguous ex-

pressions, especially so when the only evidence on

the point is that of V. T. Craig, a witness for the

Defendants in Error, who testified (rec. p. 116 in

cause No. 3488, and p. 108 in cause No. 3494) that

I have not examined the bonds ' themselves to de-

termine whether $110,000 are made to mature in

the 16th year or only $100,000, nor whether $186,-

u00 of them mature in the 20th year or only $176,-

jQQ. So I don't know how many bonds actually ma-

ture in the 16th year or in the 20th year."

NO SPECIAL FINDINGS.

There being no special findings of fact, this

Court will not determine the sufficiency of the evi-

dence, and the judgment must be affirmed unless

the complaint fails to state a cause of action, as

there are no assignments of error or rulings as to

the admissability of evidence.

Northern Idaho and Mont. Power Co. v.

Jordan Lumber Co., 262 Fed. 765, C.

C. A.
Dixon v. Planters Bank, 83 U. S. 350,

21 L. Ed. 278.

British Queen Mining Co. v. Baker Sil-

ver Mining Co., 139 U. S. 199, 35 L.

Ed. 147.

DECREE VALIDATING BONDS AND COU-

PONS IS CONCLUSIVE OF THIS CASE.

The Plaintiffs in Error having pleaded the de-
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cree in the former case as a bar to an action at law

on the coupons should not be heard that such de-

cree did not in fact validate such coupons and

bonds.

ARGUMENT.
The question presented by the assignment of er-

ror was finally and conclusively disposed of by

both the Trial Court and this Court in the suit

brought by J. Paul Thompson and a number of

other bondholders in behalf of themselves and oth-

ers similarly situated against the District and its

officers in 1914. The bill of complaint in that suit

was sustained by this Court in Thompson v. Em-

mett Irrigation District on August 9, 1915, (227

Fed. 560). The opinion in that case discusses at

length the theory and scope of the action, and when

that case came before this Court the second time on

the appeal of the District, the decree of the Tiiai

Court, adjudging all outstanding bonds of the dis-

trict and the unpaid coupons thereto belonging to

be legal and valid obligations of the District, was

affirmed by this Court on October 7, 1918, in Em-
mett Irrigation District, et al., v. Thompson, et al.,

253 Fed. 316, 165 C. C. A. 98. The record before

this Court in that case contains the decision of the

Trial Court on the point now raised by Plaintiff's

in Error, and that Court said:
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"I am not inclined to regard seriously the ir-

regularities relied upon in the form of the

bonds and in the manner of their issuance.

With a possible exception, depending upon the

construction to be placed upon ambiguous or

inconsistent recitals, the time fixed for their

maturity is thought to be in harmony with the

intent of the law. The Idaho statute is differ-

ent from that of California which is relied up-

on by the defendants to sustain their conten-

tion." (rec. p. 101).

In that case appellants assigned as error (rec. p.

224) that "said bonds do not mature in the periods

or intervals prescribed,by•law," and that point was

discussed at length in their brief, and the authori-

ties cited in their brief on the present writ of error

were all cited, together with other authorities, in

their brief on the former appeal, and this Court in

passing upon the question said (253 Fed. 320)

:

"We agree with the court below that the ob-

jections made to the form of the bonds and the

manner of their issuance are without merit.

The provisions of the statute under which they

were issued are quite different from those of

the California statute considered by this court

in the case of Wright v. East Riverside Irriga-

tion Disk, 138 Fed. 313, 70 C. C. A. 603, and
therefore the decision in that case is not in

point."

After that decision was rendered, appellants

(plaintiffs in error here) filed a petition for a re-

hearing, urging particularly the very question that

they are now presenting, and again citing the same
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authorities and other cases (see petition for rehear-

ing, pp. 4 to 11). A rehearing was denied and the

decree of the Trial Court and the decision of this

Court became final, and plaintiffs in error in their

defense to the action at law on the coupons, which

had not been paid out of the interest fund on hand

at the time of the former appeal, allege, in para-

graph XIV of their answer: "that all rights of ac-

tion of the present holders, if any, of the bonds or

coupons of said district, which were held by the

above named parties who were parties to the above

mentioned decree, were merged in the said decree

made and entered as hereinbefore set forth, and

that this action, insofar as same involves or affects

the bonds or coupons of said district held by the

said parties under said decree, as hereinbefore set

forth, at the time of the entry of said decree, is

barred by said decree." (Our italics).

The plaintiffs in the action now before the court

(defendants in error) are a committee representing

the bondholders who were parties to the former suit

and they are entitled to the benefit of that decree

which is expressly pleaded in paragraph V of the

complaint.

Clearly, the court could not in that suit deter-

mine that the bonds and coupons were valid obliga-

tions of the district without passing directly upon

the question which plaintiff in error is raising in

the present action. The record now before the

court is the identical record before the court on the
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former appeal, except as to the pleadings, and the

fact that the decree in the former suit is in this ac-

tion pleaded by both plaintiffs and defendant.

Before discussing the case on the merits refer-

ence should be made to the fact that no request was

made for special findings and no special findings

were made by the Trial Court, and without review-

ing the authorities on the subject we think it suffi-

cient to refer to the decision of this Court in North-

ern Idaho and Mont. Power Co. v. Jordan Lumber

Co. 262 Fed. 765, wherein this Court said on that

point

:

"On the trial no exceptions were taken to any
ruling of the court, and no request was made
for special findings, or for a finding in favor
of the defendant in the action. The plaintiff

in error refers to the opinion of the court be-

low as containing special findings of fact, but
the opinion cannot be resorted to for that pur-
pose (citing cases) * * *.

"In the absence of a special finding, the
judgment must be affirmed, unless the com-
plaint fails to state a cause of action, or the
bill of exceptions presents some erroneous rul-

ing of the court in the progress of the trial.

Norris v. Jackson, 9 Wall. 125, 19 L. Ed. 608.
There being in the present case no ruling of the
trial court, and no special findings of fact, but
only a general finding, the latter must be ac-

cepted as conclusive, and this court can go no
further than to affirm the judgment. (Citing
cases)."
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Clearly, the complaint states a cause of action in

the case at bar, and counsel does not contend that it

does not, and upon the authority of the case just re-

ferred to the judgment of the Trial Court should

be affirmed, without considering the question

raised by the plaintiff in error.

However, we shall discuss briefly the effect of

the decisions of the trial court and this court upon

the question urged by counsel for plaintiff in error.

The Circuit Court of Appeals for the Eighth Cir-

cuit, in Board of Commissioners of Lake County v.

Piatt, 79 Fed. 567, 25 C. C. A. 87, had before it al-

most this identical question, and referring to a de-

cision of that court in a former case it says:

"It was argued in that case, as it is in this,

that since the court erroneously decided that

the corporation had the power which it never

did have, and inasmuch as the existence of that

power lay at the foundation of the right to the

judgment, that judgment was void. Our con-

clusion was expressed in these words:
" 'Jurisdiction of the subject matter is the

power to deal with the general abstract ques-

tion, to hear the particular facts in any case

relating to this question, and to determine
whether or not they are sufficient to invoke the

exercise of that power. It is not confined to

cases in which the particular facts constitute a

good cause of action, but it includes every issue

within the scope of the general power vested in

the court by the law of its organization, to deal

with the abstract question. Nor is this juris-

diction limited to making correct decisions. It

empowers the court to determine every issue
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within the scope of its authority according to

its own view of the law and the evidence,

whether its decision is right or wrong; and
every judgment or decision so rendered is final

and conclusive upon the parties to it, unless re-

versed by writ of error or appeal, or impeached
for fraud (citing number of authorities).

Wherever the right and the duty of the court

to exercise its jurisdiction depend upon the de-

cision of the question it is invested with power
to hear and determine, there its judgment,
right or wrong, is impregnable to collateral at-

tack, unless impeached for fraud.'

"The action which Parks brought against the

plaintiff in error was a simple action upon
contract. The court in which he brought it

was a court of general jurisdiction of the state

in which the parties resided, and in which the

contract was made. The power of that court

to hear and determine every question essential

to the disposition of that action is beyond ques-

tion. In every action for damages for failure

of a corporation to perform a contract, the

court must decide these four questions before
it can enter a judgment for the plaintiff:

First—Had the corporation the power to make
the agreement? Second—Did it make it?

Third—Has it performed it? Fourth—What is

the amount of the damages? The district court
of Arapahoe county necessarily decided the
first three of these questions in the affirma-
tive, and found the damages to be $60,000, bo-

fore it entered the judgment for Parks. It was
its right and its duty to determine these ques-
tions, and it did so. If its decision was erron-
eous, its judgment could be reversed on appeal.
But its determination of the question, which
the plaintiff in error is seeking to retry in this

case, was the exercise by that court—and the
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rightful exercise—of its jurisdiction; and,

whether its decision was right or wrong, it

cannot be successfully attacked in this collat-

eral proceeding.

"Counsel for the plaintiff in error makes
another attempt to escape from the effect of

this judgment on the ground that it does not

estop the board from showing in this action

that the debt it evidenced was in excess of the

constitutional limitation, because that defense

was not pleaded in the original action, because

the judgment in that action was by default,

and because the parties and the demand in

controversy are not the same in this case as

they were in that case. The settled rule upon
this subject was so clearly stated in the leading-

case of Cromwell v. County of Sac, 94 U. S.

351, 352, that it has been universally followed

in the courts of the United States. It is that in

an action between the same parties, or those in

privity with them, upon the same claim or de-

mand, a judgment upon the merits is conclu-

sive, not only as to every matter offered, but
as to every admissible matter which might
have been offered to sustain or defeat the

claim or demand. But in a case in which the

second action is upon a different claim or de-

mand, the prior judgment is an estoppel as to

those matters in issue or points of controversy
upon the determination of which the finding or

verdict was rendered. In Dickson v. Wilkin-
son, 3 How. 57, 61, Mr. Justice McKinley, in

delivering the opinion of the supreme court,

said: 'It is a universal rule of lav/ that if the

party fail to plead matter in bar to the original

action, and judgment pass against him, he can-
not afterwards plead it in another action
founded on that judgment.' * * * But this ac-

tion is upon a part of the same debt represent-
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ed by that judgment. The bonds and coupons

issued in satisfaction of the judgment evidence

the same indebtedness that the judgment rep-

resented, and the holder of each bond and of

each coupon is, in legal effect, an assignee of

the debt pro tanto. Thus the defendant in er-

ror is in privity with Parks, and is entitled to

invoke every presumption and every estoppel

in support of his claim which Parks could have
called to his aid if he had brought this action

upon his judgment (citing authorities).

"Our conclusion is that in an action to en-

force the collection of a judgment or the collec-

tion of bonds or coupons issued in payment of

a judgment against a municipal or quasi mu-
nicipal corporation, the judgment conclusively

estops the corporation from making the defense

that the original indebtedness evidenced by it

was in excess of the amount which the corpora-

tion had the power to create, under the limita-

tions of the constitution of the state in which
it was incorporated (citing authorities)."

The decree of the Trial Court which was af-

firmed by this Court on the former appeal ( Exhibit

"A" to the answer of plaintiff in error) orders, ad-

judges and decrees "that the coupon bonds of the

defendant Emmett Irrigation District, bearing

date the first day of January, A. D., 1911 * * *

with the unpaid coupons thereto belonging, being

bonds numbered (here follows list of bonds), are

legal and valid obligations of said Emmett Irriga-

tion District." The coupons described in the com-

plaint in the case at bar are unpaid coupons de-

tached from the bonds described in said decree, and
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are coupons that were declared valid and legal obli-

gations of the district by said decree; and the evi-

dence in the present record is the identical evidence

upon which said decree rested, hence if the court

should now reverse the judgment of the Trial Court

it would be reviewing in this case its former deci-

sion, and it would be declaring certain bonds illegal

which it formerly had held, upon the same evidence,

to be legal and valid. And in view of the fact that

the property involved consists of negotiable instru-

ments, payable to bearer, it may well be assumed

that rights have been acquired by innocent parties

based upon the former decision of this Court, de-

claring these instruments to be legal and valid obli-

gations.

The former decree rested not only upon trie iden-

tical record now before the court, but the very

question now submitted was strenuously urged in

that case by the same counsel, both in their original

brief and in their petition for rehearing; and the

same parties are before the court, for the former

suit was a class suit and the parties on the record

owned some of the bonds and coupons and repre-

sented the holders of the remaining bonds and cou-

pons involved here. Besides, the proceeding in that

case was at least analogous to, if not in fact, a pro-

ceeding in rem. The purpose of that action, as

shown by the decision of this court in Thompson v.

Emmett Irrigation District, 227 Fed. 560, 142 C. C.

A. 192, was to determine what bonds were legally
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issued and outstanding and to cancel such as were

not legally issued. There was also in that case a

fund in the hands of the district, held in trust for

the bondholders, and the interest of each bondholder

in that fund depended upon how many bonds were

legally issued and therefore entitled to share in the

fund, hence the respective interests of bondholders

in that fund could not be determined without deter-

mining the amount of bonds and the particular

bonds legally outstanding. In that suit the district

had its day in court, and it was permitted to show

all details with reference to the issuance and sale

of its bonds, and it made the identical defense and

submitted the identical evidence that it made and

submitted in the case at bar.

The decision of the Supreme Court of the United

States in Southern Pacific Railroad Co. v. United

States, 168 U. S. 1, 48, 42 L. Ed. 355, 377, seems

especially pertinent on this phase of the case. The

Court there said:

"The general principle announced in the nu-
merous cases is that a right, question, or fact

distinctly put in issue and directly determined
by a court of competent jurisdiction, as a
ground of recovery, cannot be disputed in a
subsequent suit between the same parties or
their privies, and even if the second suit is for

a different cause of action, the right, question,

or fact once so determined must, as between
the same parties or their privies, be taken as
conclusively established so long as the judg-
ment in the first suit remains unmodified.
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This general rule is demanded by the very ob-

ject for which civil courts have been estab-

lished, which is to secure the peace and repose

of society by the settlement of matters capable

of judicial determination. Its enforcement is

essential to the maintenance of social order;

for the aid of judicial tribunals would not be

invoked for the vindication of rights of person

and property, if, as between, parties and their

privies, conclusiveness did not attend the judg-

ment of such tribunals in respect of all matters
properly put in issue and actually determined

by them."

If plaintiff in error should be permitted to refer

to the evidence in the record, notwithstanding there

are no special findings, it will be found that the

only evidence bearing upon this assignment of er-

ror is that of V. T. Craig, who testified for plain-

tiff in error that he had not known how many bonds

would actually mature in the 16th and 20th years.

And turning to the bonds themselves it is found

that the statement of the amount of bonds matur-

ing in those years is in accordance with the statute,

out that there is either a clerical error in stating

what particular bonds mature in those years, or

there is an inconsistency in the two recitals. But

clearly, the Court would not be justified in follow-

ing the ambiguous statement which it is urged

might render the bonds invalid, rather than the

statement which would make the bonds in entire

accord with the statute.
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It should be noted also that the district has in its

possession over $200,000 of the bonds of this issue

which have not been sold, and hence it cannot be

said that the apparent irregularity cannot be ad-

justed when the district may sell or issue the re-

maining bonds of this series, and in no event should

the district be permitted to take advantage of its

own mistake, if there is any irregularity, it is a

clerical mistake on the part of the district. There

is, of course, no evidence of any intention on the

part of anyone to violate the law, and the alleged

irregularity would seemingly operate greatly to the

benefit of the district, for it would give it four

years longer in which to pay $10,000 of its bonds

on which it has already defaulted in the payment of

the interest coupons; and we apprehend the holders

•of the bonds of the 20th maturity would gladly ac-

cept an invitation to present their bonds for pay-

ment lour years earlier if the district should event-

ually find that it actually made an error in num-

bering the bonds that mature in the 16th and 20th

years. But there can be no basis for declaring the

bonds invalid on the present record, and especially

so in view of the former decisions finally and con-

clusively determining the validity of the bonds and

coupons now before the Court.

Wherefore, we submit that the judgment on the

coupons should be affirmed.
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Respectfully submitted,

RICHARDS & HAGA,
Attorneys for Defendants in Error.

Residence: Boise, Idaho.
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310 Federal Building, Seattle, Wash. [1*]

In the United States District Court, Western Dis-

trict of Washington, Northern Division.

No. 5043.

In the Matter of the Application of GEORGE
FRANCIS ROWE, for a Writ of Habeas

Corpus and for a Writ of Certiorari to Re-

view the Finding of United States Commis-

sioner, R. W. MeCLELLAND, That an Order

of Removal be Entered Herein Removing the

Applicants to the District of New York for

Trial.

Petition of George Francis Rowe for a Writ of

Habeas Corpus and a Writ of Certiorari.

To the Honorable JEREMIAH NETERER, Judge

of the United States District Court for the

Western District of Washington, Northern Di-

vision.

The petition of George Francis Rowe respectfully

shows that he is unlawfully imprisoned, detained,

confined and restrained of his liberty by the United

*Page-number appearing at foot of page of original certified Transcript
of Kecord.
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States of America and by John M. Boyle, the duly

qualified and acting Marshal in and for the Western

District of Washington, in this

:

That on the 17th day of October, one F. J. Colli-

gan, Deputy United States Marshal in and for the

Western District of Washington, appeared before

Robert W. McClelland, United States Commissioner

for the Western District of Washington and under

oath made complaint against George Francis Rowe
and Christian Tjosevig charging that the said

Christian Tjosevig, George Francis Rowe, D. K.

McDonald, George E. 'Snyder, W. Bertram Hancock

and Patrick J. Gearon in the city, county and State

of New York, did commit certain offenses and

crimes against the United States in violation of sec-

tions 215 and 37 United States Penal Code, on the

several dates alleged in a certain indictment referred

to in the said complaint, and that on the 3d day of

October, 1919, in the District Court of the United

States of America, 'Southern District of New York,

the grand jurors duly and regularly presented in

open Court :a true bill of indictment against the

said defendant, a certified copy of which indictment

is attached to said complaint and incorporated

therein by reference, and that the said [2] de-

fendant could not be found in the State of New York

and the said defendant was a fugitive from Justice

and was in the Northern Division of the Western

District of Washington, all as more fully appears

by a true and correct copy of said complaint here-

unto attached and made a part of this application.

That on the said date, to wit, the 17th day of Oc-
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tober, 1919, the said Eobert W. McClelland as United

States Commissioner as and aforesaid, issued and

caused to be issued in his official capacity a certain

warrant in the name of the United States of America

directed to the Marshal of the United States for the

Western District of Washington and to his deputies,

directing and commanding in the name of the United

States of America that the said United States Mar-

shal or one of his deputies should apprehend the said

defendant and bring him forthwith before the said

Robert W. McClelland or any other commissioner

having jurisdiction over said matter to answer the

said complaint as more fully appears by a true and

correct copy of said warrant which is hereto attached

and made a part of this application.

That thereafter on, to wit, the 17th day of October,

1919, one F. J. Colligan, the duly qualified and acting

deputy to the Marshal of the United States for the

Western District of Washington under the warrant

hereinbefore mentioned, did apprehend the said de-

fendant and in obedience to the commands therein

forthwith and did bring him before the said Robert

W. McClelland, the duly qualified and acting Com-

missioner in and for the Western District of Wash-
ington. Whereupon the said defendant did enter

a plea of not guilty and did in his own and proper

person and by his attorneys, Donald A. McDonald
and W. H. Harris, ask leave to introduce testimony in

his own behalf showing and tending to show that he,

the said defendant, was not guilty of [3] the

crimes charged against him in the hereinbefore men-

tioned complaint and the warrant issued thereunder.
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That the said United 'States
v Commissioner, in

obedience to said request, did then and there grant to

the said defendant leave to bring and introduce said

testimony in evidence at a time fixed and certain, to

wit, the 20th day of October, 1919, at ten o'clock in

the forenoon. And thereupon required that the

said defendant should give bond in the sum of

$3,000 for his appearance at the time and place here-

inbefore mentioned, which said bond was by the said

defendant given and furnished with good and suffi-

cient surety and approved by the said Robert W. Mc-

Clelland, United States Commissioner. Thereupon

the said Robert W. McClelland, by the consent of all

parties, did continue said hearing until the said 20th

day of October, 1919, at ten o'clock A. M.

And that thereafter, to wit, on the 20th day of Oc-

tober, 1919, at ten o'clock A. M., the said matter came

on for hearing before the said Robert W. McClel-

land, United States 'Commissioner, at his office in

the American Bank Building in the city of Seattle,

State of Washington, the said United States ap-

pearing by Ben L. Moore, the duly qualified and act-

ing Assistant United States District Attorney in

and for the Western District of Washington, and

the defendant appearing in person in response to his

recognizance on bond, and by his attorneys, Donald

A. McDonald and W. H. Harris, and the defendant

moving for continuance for the purpose of securing

witnesses and the motion having been presented to

the said United States Commissioner, the same was

granted, and the hearing was continued to the 27th

day of October, 1919, at ten o 'clock A. M.
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And thereafter on, to wit, the 27th day of October,

1919, at ten o'clock A. M. said matter came on for

further hearing [4] before the said Robert W.
McClelland at his said office aforesaid, and the said

United States appearing by Charles W. 'Swenson, a

postal inspector for the said United States in the

city of Seattle, and the defendant appearing in per-

son in response to his recognizance on bond and by

his attorneys, Donald A. McDonald and W. H.

Harris. Thereupon the following proceedings were

had, to wit

:

Thereupon the said defendant moved the said

United States Commissioner to dismiss the aforesaid

complaint and to quash the warrant issued thereon

upon the ground that the said complaint did not state

facts sufficient to show probable cause for the re-

moval of the said defendant to the Southern District

of New York for trial, in that the said complaint did

not show that any act to effect the object of the

alleged conspiracy within the meaning of the law had

been committed by any party thereto, and the said

complaint did not state facts sufficient to constitute

an offense against any law of the United States, and

that the said complaint did not allege or show that

the indictment referred to therein was still pending.

And thereupon the said motion of the said defend-

ant to quash said warrant and dismiss said com-

plaint was by the said United States Commissioner,

Robert W. McClelland, overruled and denied, to

which action and ruling the said defendant at the

time duly excepted and his exception was allowed.

Thereupon United States of America opened its
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case and offered in evidence a certified copy of a cer-

tain indictment, copy of which is hereto attached and

made a part hereof, to which the defendant objected

upon the ground that the same was incompetent,

irrelevant and immaterial and not properly au-

thenticated because the said purported certified copy

of indictment contained no certificate by the Judge

of the District Court of the United States for the

Southern District of New York to the official char-

acter of the person purporting to certify the same as

Clerk of the District Court of the United States for

the Southern District of New York, which said ob-

jection [5] was overruled by the Commissioner to

which ruling the defendant excepted and his excep-

tion was allowed.

It was admitted by the said defendant that he was

the defendant named in the complaint and was the

same person present in court and no further testi-

mony was adduced by the Government and it rested

its case.

Thereupon the defendant on behalf of his cause,

produced and had sworn as a witness one W. W.
Harvey, who testified that he was well and personally

acquainted with Christian Tjosevig, the defendant

named in the complaint and warrant, and that he

had known him for eight or nine years. That he

had first known him in Valdez, Alaska. That he,

the said Harvey, had been running a general mer-

chandise store at McCarthy, Alaska, for some years

prior to 1918. That he recollects a Mr. Harper and

a Mr. Rowe coming to negotiate with Tjosevig for

the purchase of his mining claims in the spring of
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1916. That the said persons were in his store fre-

quently at that time. That negotiations between the

said Harper and Rowe and the Tjosevig were carried

on at the drug store of one Gus Priesner. That he

saw the defendant Tjosevig at Valdez all during the

summer of 1916 and that to the best of his recollec-

tion he left McCarthy for Valdez about the 16th of

September, and was in Valdez until the early part

of January, 1917. And stated further that he re-

called the visit of a Mr. McDonald and a Mr. Mc-

Kinnis to the property in the fall of 1916, but that

Mr. Tjosevig was not there at that time. That the

claims of Tjosevig were within five or six miles of

the famous Kennecott mines and were of the same

geological formation, and in the opinion of the

people living in that district were, next to the said

Kennecott mines, the best prospect in the territory of

Alaska. [6]

And thereupon, the defendant in behalf of his

cause, produced and had sworn as a witness one

Andrew Halverson, who testified that he was a

brother-in-law of the defendant, Tjosevig, and was

interested with him in the claims, and was employed

in the summer of 1916 to do assessment work for the

company which had purchased the claims in the pre-

ceding June from the defendant Tjosevig and the

other owners. That during the month of August,

1916, he, together with other men, struck a bed of

rich ore in Tunnel No. 2 on said property running

thirty-five or forty per cent copper, which fact he

reported to the defendant Tjosevig.

And thereupon the defendant, Christian Tjosevig,
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offered himself as a witness in his behalf, and first

being duly sworn, testified in substance as follows:

That he was a resident of Seattle and had lived

there two years prior to which he had lived in Alaska

where he was engaged in prospecting and mining.

That he was born in Norway, was 45 years old, came

to the United States in 1891, lived in New York City

from 1891 to 1898, which place he left the last men-

tioned date and came around the Horn as a sailor

and arrived in Valdez, Alaska, in March, 1898, and

continued to live there until ten years ago. That

he was familiar with the Bonanza mine in Alaska,

and went to that locality in 1899 for the purpose of

locating claims but was deterred on account of the in-

accessibility of the country from finally locating

until 1903.

At this point the United 'States Commissioner

ruled that the recitals in the indictment were con-

clusive and that he would hear no further evidence

in controversion of them. Whereupon, after argu-

ment the said commissioner reversed this ruling and

permitted the defendant to proceed with his testi-

mony, in which he continued in substance [7] as

follows

:

"I did assessment work on my claims every year

from 1903 to 1916. My brother, Nils Tjosevig, also

had an interest in the claims. In 1917, I entered

into an agreement with a Mr. Hazelet for the sale of

the said claims for $350,000 and 25^ a ton royalty

on every ton shipped. (Defendant identified copy

of said agreement which is received in evidence as

Defendant's Exhibit "1.") One of the parties to
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the agreement died and a panic came on so the deal

fell through. Later in 1909, I entered into an op-

tion agreement with one Judge F. Mr. Brown, but

this fell through on account of trouble with my
brother Nils. Mr. Birch of the Kennecott Com-

pany made me several propositions but on account of

litigation with my brother they never were consum-

mated. At one time Mr. Birch came to the property

and examined it. Referring to the Marie claim,

called at that time No. 3, he said: "All that a man

needs there is that claim. You got a thousand tons

at twenty per cent of ore that is lying in the side

there and you can ship and haul over to Kennecott

and we could have a sampler over to Kennecott and

take it over there and sample it up for the ore right

there, or you can ship it out when the railroad

comes." He advised me how we could get the ore

out and suggested that I form a close corporation.

Mr. Birch is one of the owners of the Bonanza mine

and president of the corporation. After that Mr.

Lavensaler came over. He is engineer for the

Kennecott and made a proposition to lease my prop-

erty and pay me so much royalty when the railroad

was built there and give me enough money to live on

to that time that it pay a royalty, but I wanted to

make a straight deal because I didn't know that all

the profits might go into transportation and charges

and one thing and another and nothing would be left

for us. [8] He advised me not to sell the property

but I found later that he was trying to get my inter-

est and also my brother 's. On the 6th day of June,

1916, I and the others interested sold the property
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to the Tjosevig-Kennecott Copper Company, a Cor-

poration, of which this is a copy of the contract of

sale (whereupon agreement dated June 6th, 1916,

marked Defendant's Exhibit "3" was received in

evidence).

"I was first approached in relation to this deal by

my brother who came up to the property with a

proposition from a man named Harper who had a

property about seven miles from my place. This

was in January, 1916. A Mr. Priesner delivered me
a letter dated January 5th, 1916 (letter referred to

received in evidence marked Defendant's Exhibit

"4"), addressed to him by J. L. Harper. I never

saw Harper at that time. I communicated with

Harper and received a telegram saying that a party

was coming up with money to close the deal. Along

in April Mr. Rowe and Mr. Harper came to see me
and on the 6th of April, 1916, we entered into an

agreement in regard to the purchase of the property

(copy of said agreement received in evidence,

marked Defendant's Exhibit "5"). This deal fell

through, however, on account of the purchasers go-

ing into default and Eowe came back a second time

and we made the deal referred to in exhibit "3" to

carry out which I executed a deed June 6, 1916, a

copy of which witness identifies. (Said deed being

received in evidence as Defendant's Exhibit "6.")

The latter part of June, 1916, I received a tele-

gram from George Francis Rowe (copy of which

telegram was received in evidence as Defendant's

Exhibit "7"). A Mr. Brock referred to therein was

president of the First Bank of Cordova and a Mr.
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Medley, an attorney and United States Commis-

sioner at Cordova." [9]

The witness then identified Exhibit "8" as a letter

written from Mr. Medley to him, which letter was

received in evidence as Defendant's Exhibit "8."

I acted in these matters on the advice of Mr. Brock

and Mr. Medley." Defendant then identified tele-

gram to Edward F. Medley which was received in

evidence as Defendant's Exhibit "9." Also tele-

gram from Medley to Priesner dated July 25, 1916,

received in evidence as Defendant's Exhibit "10."

'

' I had nothing to do with the organization of the

Tjosevig-Kennecott Company. I didn't know at

the time who organized it or any of the parties. In

January, 1916, 1 was at the Kennecott Mine. I came

down to McCarthy in response to a telephone call

from Rowe and stayed there until the middle of May,

then went down to Valdez and returned to McCarthy

about the first of June, when I made the second deal

with Rowe. After the deal was made I was hired

by Rowe to do assessment work. I hired horses and

men to assist me in going this work. First I had

my brother-in-law, Andrew Halvorsen, and a man

by the name of Peterson. We worked in the tunnels

and packed ore. While I was packing ore between

the lower camp and McCarthy, Andrew and the

boys were working in No. 2 tunnel. Andrew came

down excited and told me they had struck some good

ore going through about ten feet, and he had some

ore with him that I judge would run about 35 per

cent copper. After I got through I went up and

looked at the place and found that kind of ore in
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places where they had been working. Of course, the

whole thing was not steady 35 per cent copper but it

was that in places. About the 20th or 22d of Sep-

tember I left McCarthy to go out to Valdez to attend

a lawsuit, the papers of which had been served upon

my wife at Valdez. I stayed at Valdez till the 31st

of January, 1917, and right after the big fire. About

that time Mr. Rowe was wiring me for [10] proxy

to attend a meeting of stockholders at Seattle. I

consulted with Mr. Medley and Mr. Myer Blum of

Valdez, the merchant, and they advised me that I

had better not send the proxy but go and attend the

meeting myself. I didn 't know who the stockholders

were at that time or who organized the company

except that I had been advised that J. B. McDougla,

former Governor Hay and John W. Roberts were

the names of the organizers, and I understood that

they were well-to-do people, millionaires and capable

of handling any property that came along. I didn't

recall any other letters or telegrams or communica-

tions between Rowe and myself that I have men-

tioned. I never authorized him to go to New York

and sell or arrange with others to sell stock. I didn't

know who was going to New York. I didn't know in

October, November or December that he was in New
York selling stock. I didn't know D. K. McDonald

at that time.
'

'

The witness then categorically denies the charges

in the indictment.

"I first met D. K. McDonald in New York in the

latter part of January, 1917. I never saw the man
before that, although I received a letter from him
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after he examined the property. All that stated, as

far as I remember, was that he was sorry he did not

see me when he visited the property. This letter was

in October or November of 1916. He said that he

had been there with a Charles McKinnis, a mining

engineer. Commented on the property and said he

had let a contract for building a road from the rail-

road up there to take supplies on in the spring. I

do not now recall what else he stated. I had no other

communication with him only I saw him the latter

part of January, 1917, in New York. I never saw

George El. Snyder in my life, and would not know him

if I saw him. I do not know anything [11] about

him except that I think I recall having heard Rowe

mention his name. I never knew Patrick J. Gearon

until in the fall of 1917 when I met him at a stock-

holders' meeting of the company. I recall Mr. Mc-

Donald wired me when I was at Valdez in the fall

of '16 and wanted me to go to Cordova and go in with

him, but on account of my wife being confined I

couldn't go. In fact, had I been disposed I couldn't

have gone as there was no boat and no trail over the

summit. I never had any wires or communications

about selling stock. I never knew that there was

such a man as Harvey A. Willis or a company of

that name until I was in New York in the latter part

of January, 1917. I never authorized anyone to

enter into any deal with any stockholders or anybody

to sell stock. I had sold all my interest in the claims

to the corporation. I left Valdez about the 3d of

January, 1917, and reached Seattle about the 10th.

When I reached here, I found that I was too late for



14 George Francis Rowe

the stockholders' meeting. Mr. Rowe told me that

he was going to New York on some business in con-

nection with some shipyard proposition he was going

to handle. I had not been in New York for many
years, although I have friends and relatives there.

In fact, I hadn't been out of Alaska for twelve years

at that time, so I decided that now that I had the

money I would make the trip and went back with Mr.

Rowe. There was no agreement that I was to go

with him in regard to selling stock or making repre-

sentations to people in New York, and I had no busi-

ness dealings with him. When I got to New York I

stopped at the Bresslin Hotel and then I went and

visited my friends and I was sick in bed several days.

I was in Mr. Willis ' company office a couple of times

with Mr. Rowe, however. Mr. Rowe wanted me to

meet them and introduced me to them, and I talked

a little while with them and went out again. I was

to have had 125,000 shares of stock in the [12]

company. I was not a director of any officer of the

company. I made no representations to Mr. Willis

or his company or anybody else for that matter, as to

the mine. Most of my conversation with Mr. Mc-

Donald was in regard to a milking machine patent

that he was attempting to put on the market. He
tried to interest me in it. I didn't talk with him

anything about using the mails to circularize people

about the mines and I transacted no business with

him in relation to myself. Mr. Rowe introduced me
to Mr. McDonald. John W. Roberts was in New
York at the time, although I didn't meet him. While

at the office of Harvey Willis & Company, I was
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given a copy of an option which had been given that

company by Mr. Roberts, authorizing them to sell

the company's stock. The company paid all the

money due me under my agreement into the Scan-

dinavian-American Bank at Seattle on the 17th day

of January, 1917, and when I was in New York

all the money that was coming to me had been paid

into the bank and I had no further interest in the

matter at the time that I reached New York. The

people who bought the mine bought it on the investi-

gation made by their president and engineer and not

on the representations that I made. A great many
mining engineers have examined the property there,

among them C. Colcock Jones, Henry Rogers, Henry

Drumm, who was representing the Guggenheims for

a railroad, and it was on the showing on the Ken-

necott and on my claim and some others that they felt

justified there was enough tonnage in the country to

spend $23,000,000 for a railroad. All the engineers

that examined it claimed that it was a very valuable

mine. It is opposite the Bonanza mine. You can

hear the Bonanza mine whistle blow from my claim.

The formation of the soil is the same. I do not know

what representations were made in New York. I

know that some very rich discoveries of ore were

made. In fact I have had assays made by Mr. Birch

that ran 64 per cent [13] copper. I never made

any representations to Charles Colcock Jones.

Charles Colcock Jones was president of the Los An-

geles Mining Association. W. Bertram Hancock

was formerly mining engineer for the Kennecott. I

didn't go to New York city in January, 1917, or at
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any other time to assist in the sale of the stock of

the copper company. My trip back there was purely

a pleasure trip. I had been north for twelve years,

came down to Seattle for the stockholders' meeting,

and Mr. Rowe urged me to go back to New York, and

I went purely as a pleasure trip to see some of my
old friends, and I stopped off in Minneapolis and

visited friends there as well as in New York. There

was no stock being sold when I was there. The

market was dead. There were two factions in the

company, and, as far as I know, no stock was sold

after the fall of 1916. The troubles started, as I

understand, because some stock from the west got on

the market in New York in violation of the contract

with Harvey Willis and all the stock should be sold

through him. During the twenty years that I was in

Alaska, I did most of the work on the claims myself.

I carried timbers for six or eight miles from the

nearest timber on my back. I lived on the claims

during the season, and for two years of that time I

was so poor I couldn't aiford to go and see my family.

Between the time of doing the assessment work I had

to work earning a living for my family, and when I

went to McCarthy to get my mail I took my lunch

along and stopped at the creek to eat my lunch and

drink some water and go back to McCarthy and get

my mail and save the 75$ it cost to get lunch there.

I would always stay there from June until October.

I have always made my home in Alaska up to two

years ago. The company has had a lot of trouble

recently in a lot of law suits. Two factions are mak-

ing charges against each other. Last summer the
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postal inspector of New York by the name of [14]

H. P. Mayhew, called to see me. Prior to that I was

served with a supoena by the United States Marshal

and Mr. Swenson here, who was one of the postoffice

inspectors for Seattle, required my attendance before

the grand jury on the 15th of August, 1919. When
I was served, I had a chat with Mr. Swenson. I told

him that I was wanting to go back to Texas. He told

me he couldn't do anything to let me off from going

to New York, that I had better wait and see Mr. May-

hew when he came from.' Alaska, as he was then up

there investigating. So I did that, and when Mr.

Mayhew came down he called me up on the phone

and I went down to see him. That was along last

July. I was with Mr. Mayhew a couple of days and

answered all the questions that he asked me about the

company. He took notes on what I was saying, and

after I had answered the best that I knew and re-

membered and he was all through, he said,
'

' I will let

you off from going to New York," and he put on the

back of the subpoena that if I didn't hear from him

any further by the 15th of September that I would

not hear from them any more, but up till then to keep

them posted where I would be, which I did. Mr.

Swenson was present during part of the time. Mr.

Mayhew wrote on the back of the subpoena that I

would not have to appear in New York. This is the

subpoena, (Subpoena received in evidence and

marked Defendant's Exhibit "12.")

And thereupon the direct examination of the de-

fendant, Christian Tjosevig, having been completed,

the said Charles W. Swenson, representing the
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United States Government, moved the Court for a

continuance of two weeks so as to bring witnesses

from New York to overcome the case of the defend-

ant and to have present the Assistant United States

Attorney from the City of New York for the [15]

purpose of cross-examining the said Tjosevig, and by

consent of all parties the said United States Commis-

sioner did continue said hearing until the 8th day of

November, 1919, at ten o'clock A. M.

The said Christian Tjosevig, being on the stand in

response to cross-examination by Lawrence Miller,

Assistant United States Attorney for the Southern

District of New York, testified as follows

:

"I went to Alaska in the spring of 1898 and was

there continuously until the fall of 1917, except I

went out for a couple of trips. I was engaged in the

business of prospecting and doing general laboring,

and I located the claims covered by the contract to

the Tjosevig-Kennecott Mining Company during the

years from 1903 to 1906. That I never got a patent

to those claims for the reason that I could not afford

it, although I always did the assessment work on

them. With reference to the contract entered into

between myself and the other parties interested in

the Tjosevig-Kennecott claims I first talked to my
brother in the early part of January, 1916. He came

up to where I was working and said he had been

made a proposition by a man named Harper, who

had a property about six miles from our mines. The

proposition did not suit me. Later on Mr. Preisner,

who conducted a drug store at McCarthy, came up

with a proposition that he had from Mr. Harper.
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Thereupon I wired Mr. Harper an option and he

wired back that he was leaving at a certain time with

a party bringing the money to close the deal on the

property. Mr. Harper came up with Mr. Rowe and

there were several options drawn up. One was

signed in the first part of April, the price being $150,-

000. The first option went by default, and the second

option was for $175,000. I had been holding the

property for $350,000'. I do [16] not remember

what I told Rowe about the ore upon the claims

but I told him it was good property. I believe now

and believed then that it was good property. I could

not tell how much ore there is *on the property.

There are different kinds of ore on the property, car-

bonate and glance, chalcopyrite and bornite. There

is ore on the property. You can walk on the crop-

pings for 3,000 ft. There are open cuts and tunnels.

I took out ore wherever I worked, but it is hard to

estimate how much. I took some ore out and had it

assayed before the sale of the property. I have not

a copy of the assay. Some of it assayed 64 per cent

copper. Just had ordinary samples assayed. Some

of the drillings for six feet ran &/2 Per cent copper.

I would not know what the average for the entire

claim was. You can trace claims for 3,000 feet. Mr.

Rowe did not tell me how the stock was to be sold to

the company. I never asked ihimi. I understood

that a bunch of millionaires down in Seattle was tak-

ing the company over. Mr. Rowe said that he had

some rich people down here that was taking it over.

Nothing was said about the sale of stock. I was to

receive the purchase price in /deferred payments.
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The money was to come from the people who were

buying the mine. I did not know from what source

the company was to receive the money and did not

enquire. There was nothing said about the money

coming from the sale of stock. I did not know

whether the stock was to be issued to me in return

for a quit claim deed to the property. Mr. Brock of

the First National Bank of Cordova who was looking

after my interests said it was all right, and I took his

word for it. I do not remember about the issuance of

2,500,000 shares of stock. I do not know what was to

be done with the stock, and how it was to be issued.

£ was to receive [17] 125,000 shares of stock, but I

understand the Board of Directors of the company

passed a resolution not to give me the stock. Mr.

Gazzam told me of that fact. I did not know that

2,500,000 shares of stock was to be issued to me. I

only knew if they didn't make the payments I would

have the property back again. All I was interested

in was that the payments came due at a certain time

and if they didn't come I had the property back

again. I went to New York for a trip, not in the in-

terest of the stock. I lived in New York for seven

years and had not been there for twelve. I went with

Mr. Rowe, who said it would be a nice trip for me.

I paid my own fare, and loaned Mr. Rowe $2,500.00

to pay his. When I got to New York I went to visit

some friends. That was in the latter part of Jan-

uary, 1917. I went to 11 Wall Street and 60 Broad-

way, the first Rowe 's office and the latter the office of

Harvey A. Willis. I don't know whether I talked

to Willis or not, but they wanted me to put up some
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money. Mr. Birch told me to stay away from down

there. "If the fellows down there know you have

some money they will have it in a short time," he

said. I do not think stock was selling at that time.

I do not know what the stock was sold for to the pur-

chasers, but I understood that Willis wanted my
money to buy company stock at 50^ a share. I was

sick in bed most of the time I was in New York. I

sent a wire to Mr. Rowe on August 30, 1916, telling

him of the strike that my brother-in-law, Andrew

Halvorsen, had made on the property. I do not re-

member sending a cablegram to Rowe dated Novem-

ber 29, 1918. It is a new one on me. I do not re-

member a thing about it."

Referring to Government's Exhibit "B":
" I do not know why Rowe was going to New York

in [18] June, 1916. I did not know on November

29, 1916, that Rowe was selling stock for the company

nor did I know that he was at 11 Wall Street. I do

not know how you would figure whether the facts

stated in Government's Exhibit "B" are true. It is

an estimate as to how much ore is on the property.

Based upon the certificates showing the length of the

vein there is more ore on the property than is stated

in the telegram."

Thereupon the said Christian Tjosevig testified

upon redirect examination by Mr. Allen, as follows

:

"Stephen Birch who was president of the Ken-

necott Copper Corporation, the Guggenheim Com-

pany, made a personal examination of my property

and made a favorable report upon the property. He
suggested that I form a close corporation and take
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some good fellows in with me. He told me that on

one claim there was one thousand tons of 20 per cent

ore laying along the slide. I turned his proposition

down. Mr. C. Colcock Jones, a mining engineer,

made an examination of the property in 1909. He
was representing Dillman who was intending to pur-

chase the property. I understood that Jones made a

favorable report, because the purchasers took up an

option afterwards, but the deal fell through because

one of my co-owners revoked the power of attorney

and the title could not be conveyed. Mr. Jones was

on the ground, measured the showing, and took sam-

ples. A Mr. Lavensaler, a mining engineer repre-

senting Mr. Hazelet, also made a report upon the

property. That was in 1907. His report was favor-

able, and Mr. Hazelet also had a favorable report

from one Henry Rogers and after securing these

reports he wanted to purchase the mine for $350,000

cash and 25^ a ton royalty. At the time the deal was

made with Mr. Rowe I had never seen [19] any of

the other people connected with the company. I only

had a part interest in the properties and was antag-

onistic towards the other owners, but we got together

upon the contract.
'

'

Thereupon Mr. J. B 1

. McDougall was called as a

witness on behalf of the Government, and upon direct

examination by Mr. Miller testified that he was an

officer and director of the Tjosevig-Kennecott Copper

Company and went to New York in December, 1916,

in the interests of said company. That Rowe,

Snyder and McDonald were also there. That Har-

vey Willis was selling the stock. That he did not



vs. John M. Boyle. 23

know who wrote the advertisements for the stock,

that they were published before he got there. That

the telegram, Government's Exhibit "B" for iden-

tification, was found by him on the table in the office

of the Tjosevig-Kennecott Company at 11 Wall

Street one or two days before Xmas in 1916. Upon

cross-examination by Mr. McDonald, Mr. McDougall

testified that he was secretary-treasurer and one of

the original incorporators of the company. That he

met Tjosevig for the first time in January, 1917, in

Seattle, that Tjosevig was not one of the original in-

corporators of the company. That he did not see

Tjosevig in New York. That he was not assisting

Snyder and Rowe in the sale, but was there to take

care of the money; that Tjosevig received his money

on the purchase some time in January, 1917, and it

was paid into the Scandinavian-American Bank ; that

Tjosevig was to receive some stock, but he didn't re-

ceive such.

Thereupon, upon cross-examination by Mr. Rust-

gard, Mr. McDougall testified

:

That the money from the sale of stock was turned

into the Seaboard Bank of New York by Harvey A.

Willis and Company and the Seaboard Bank ar-

ranged to give the 'Scandinavian-American Bank

[20] credit here for the Tjosevig-Kennecott Copper

Company. That they received credit almost every

day beginning about the 10th of December, 1916,

somewhere between the first and the 10th. The

money was placed in the bank for the benefit of the

copper company. That he only got one share of stock

in the company and never received any more there-
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after. He was supposed to get 25,000 shares of pro-

motion stock that was to be given to him after the sale

of stock in New York had been concluded.

Thereupon Edmund Smith was introduced as a

witness on behalf of the Government, and upon direct

examination by Mr. Miller testified

:

That he was present in February, 1918, in Juneau,

at the trial of the civil suit in which Tjosevig was a

party. That at the time Tjosevig was asked if he

had sent a telegram, of which Government's Exhibit

"B" was a copy and he said he had. Thereupon

upon cross-examination of said Edmund Smith by
Mr. Rustgard, the witness testified that he had a

transcript of Mr. Tjosevig testimony in the trial men-

tioned in the direct examination. That the following

testimony was contained in the transcript

:

"I offer this telegram in evidence." Mr. Lund,

who appeared for Mr. Tjosevig, said: "I will ask the

witness, "Do you remember whether this is a correct

copy of the telegram you sent?" "I do not know.

I see my signature is there.
'

'

Upon cross-examination by Mr. Allen the witness

testified that John Lyons was known as a Judge

through the neighborhood of Valdez, Alaska, and that

he was a judge of the United States Commissioner's

Court situate at Valdez.

Thereupon Christian Tjosevig, one of the defend-

ants, was recalled for further redirect examination,

and testified that [21] prior to the transaction

with the Tjosevig-Kennecott Copper Company he

never had any experience with corporations or

stock companies. That he went to school in the old
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country until he was about fifteen years old and then

went to sea, and was engaged as a sailor until he went

to Alaska, and from that time was engaged in pros-

acting. Thereupon said defendant, recalled as a

witness in rebuttal on behalf of the defendant, tes-

tified that he did not recognize the telegram, Govern-

ment's Exhibit "B" as having been sent by him.

Whereupon upon cross-examination by Mr. Miller,

said defendant testified that he was confused at the

trial in Juneau and thought that the telegram re-

ferred to in that trial was one sent from McCarthy.

That he had sold the option on his property several

times.

Thereupon L. E. Younger was produced as a wit-

ness on behalf of the defendant and testified upon di-

rect examination that he lived in Seattle; that his

business was auditor of the Scandinavian-American

Bank ; that he had the records of the bank referring

to the deposits of moneys under the escrow agreement

of the Tjosevig-Kennecott Copper Company; that on

January 18th, 1917, the final payment was made to

the Tjosevigs in the sum of $78,318.55; that the bank

acted as agent for the First Bank of Cordova

under a trust agreement and payments were made to

the bank of Cordova and distributed by that bank to

the various parties interested. That all money was

credited between the dates of September 13, 1916, and

January 18, 1917.

Thereupon Gustav Preisner was produced as a wit-

ness on behalf of the Government. Upon direct ex-

amination by Mr. Miller he [22] testified that he

lived in Alaska for some time, that he went to Mc-
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Carthy, Alaska, in 1913, staying there until about

the 14th of March, 1918 ; that he was in the drug busi-

ness; that he was acquainted with the defendant

Christian Tjosevig and his brother Nils Tjosevig and

the defendant Eowe ; that he met the defendant Rowe
for the first time when he came up with Harper to

McCarthy about April 1, 1916. Mr. Rowe came up

for the purpose of taking up an option on the Tjose-

vig property at Hidden Creek ; that after Rowe left

McCarthy he communicated with the witness by let-

ter and telegram; that the deal between Rowe,

Harper and the Tjosevigs was made in his store, and

that thereafter he communicated to Rowe everything

that was going on around McCarthy ; that he had very

little to do with Christian Tjosevig although he may
have written him a letter or sent him a telegram.

That he knew he sent him a telegram when McDonald

and McGinnis came up. That he was requested by

Rowe or McDonald to communicate with the defend-

ant Tjosevig at Valdez. That he sent a telegram to

Rowe August 30, 1916, same being Government's Ex-

hibit "D." That he was not quite sure whether he

communicated the facts contained in Government's

Exhibit "C" to the defendant Tjosevig at Valdez re-

garding this. He did not have a copy of the letter.

That he received a telegram from D. K. McDonald
marked Government 's Exhibit "E"; that he never got

anything for his services in connection with the deal

although the defendant Tjosevig promised to give

him a chunk of money and one trip to Europe and

back again. Then he saw the 36 sacks of ore which

were shipped from Tjosevig 's property to the smelter



vs. John M. Boyle. 27

at Tacoma ; that the sacks were all tied up and he put

the tags on.

Upon cross-examination by Mr. Rustgard he testi-

fied that the Government's Exhibit "C" was the

identical paper which he turned [23] over to the

United States Attorney ; that it had been kept in the

desk of John P. Fay in Seattle ; that McGinnis and

McDonald went up on the Tjosevig property and ex-

amined it; they were gone two days. That he noti-

fied the defendant Tjosevig of the telegram, Govern-

ment's Exhibit "C"; that he wrote a letter to him at

Valdez; that the defendant Rowe told him that he

was going to sell the stock for 40^ and he would let

him know later; that Harper and the defendant

Tjosevig were present; that was with reference to the

first option of the first of April, 1916 ; that he did not

pay much attention to the talk that was going on be-

cause he did not want to complicate it ; that the par-

ties sometimes had hot arguments and a couple of

times the deal pretty near fell through ; that Harper

suggested that he should receive remuneration but

that he would not ask the defendant Tjosevig for any-

thing; that he considered it a great honor for him

to have made the deal as there was not another man in

the camp that could bring the Tjosevigs together;

that he had them three times in the store and they

would not talk to each other.

Thereupon upon cross-examination by Mr. Allen

the witness testified:

That he only saw Rowe up there once. That was

in the early part of April, 1916; that he sent a tele-

gram, Defendant's Exhibit 13, also Defendant's Ex-
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hibit 14, and a telegram Defendant's Exhibit 15.

That there were a great many people wanting to buy

the Tjosevig properties. The people in the neigh-

borhood thought very well of the mine ; that when an

option was given everybody also wanted to buy it;

that he kept it so secret that he went up to Kennecott

in the middle of the night so nobody would see him

;

he did not want the Guggenheims posted as to what

he was doing ; that [24] he made a map of the lo-

cation of the mine for Rowe and he made this map
from one made by a mining engineer named Hancock

who made a report upon the property.

Rowe sent up for a sample of ore from the prop-

erty; that he understood he wanted a fair sample

from the whole property, but if anyone sent any ore

out it was Nils Tjosevig; that he sent a telegram, De-

fendant's Exhibit 21, to D. K. McDonald requesting

him to come, that everything was ready. On Septem-

ber 26, 1916, he had the horses and supplies for mak-

ing an inspection of the mine; that he wanted the

property inspected by the purchasers ; McDonald and

McKinnis came in to inspect the property. McKin-

nis was a mining operator from Idaho ; that they went

out on the mine and spent some time up there. That

he was acquainted with a copper man from Boston

named Holden who was interested in buying the

Tjosevig properties and that Hancock made a report

for Holden before Rowe and Harper were interested

in the property ; that there were a lot of men around

the neighborhood of McCarthy who wanted to buy

stock of the Tjosevig Company when it was put upon

the market. That several miners working for the
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Kennecott mine told him that when the stock was for

sale they would buy some.

George Francis Rowe, one of the defendants, took

the witness-stand and after being sworn testified as

follows:

That at present he is engaged in the advertising-

business. In the early part of 1916 was engaged in

buying and selling stocks of merchandise through ad-

vertising, and that he is the defendant mentioned in

these proceedings. He testified that he first heard of

these Tjosevig properties through Mr. Harper in the

early part of 1916 ; that it appeared Mr. Harper had

an option upon the [25] property for himself and

associates who were working some neighborhood

property, but that they did not have enough money

to make the deal; Mr. Harper only had an option,

however, on a half interest for eight or eight-five

thousand dollars and wanted Mr. Rowe to get some

capitalists interested to swing the deal. Mr. Rowe
had shortly thereto, met a Mr. McDonald in Butte.

Mr. McDonald was worth considerable money and

was then looking for some copper properties to

finance and develope. Mr. Rowe refused to submit

the matter to Mr. McDonald until Harper could give

him some assurance that the property was what they

claimed it to be and Mr. Harper brought in cable-

grams giving the names of people who were familiar

with the property, among others, Judge Lyons who

came to his office and told him that he was then prac-

ticing law in Seattle, and that he had always heard

the property spoken of very highly, and stated that

Mr. Birch's opinion would be far more valuable than



30 George Francis Rowe

his, Mr. Birch being president of the Eennecott Cor-

poration. Mr. Lyons further stated that Mr. Birch

had said that all those men had to do was to stop

scrapping among themselves and get the copper to a

railroad. The witness asked Mr. John W. Roberts

to get some information from Mr. Birch, it appear-

ing that Mr. Roberts was in professional touch with

Mr. Birch. Mr. Roberts stated that Mr. Birch was

a very hard man to get to as he was guarded by a sec-

retary all the time, but later Mr. Roberts said that

Mr. Birch told him that they could pick up this prop-

erty any time they wanted to and that there was lots

of ore, lots of poor ore and lots of good ore too.

The witness then discovered that Mr. Dillman was

m New York City.

The witness got in touch with C. Colcock Jones, a

mining [26] engineer of Los Angeles who had re-

ported very favorably upon the properties. This

report of Jones was secured after the witness' first

visit to Alaska.

Harper shows the witness certain cablegrams from

Preisner, a druggist in McCarthy, Alaska. The wit-

ness interviewed Stewart & Holmes about Preisner,

who reported that they thought he was absolutely

honest and the witness told them that he had cable-

grams from Preisner concerning the value of mining

.property and inquiring particularly if he thought he

would be honest on the mining deal and they said that

they thought he was absolutely on the square. The

cablegrams were presented in evidence.

The name Lavensaler, a mining engineer who used

to be the fieldman for the Guggenheims, was also
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mentioned by Mr. Harper, and the witness went to

Tacoma and saw Mr. Lavensaler, and found that he

had made a report upon the property but stated that

he had made it for the Guggenheims' interest and

therefore could not give it to the witness, but did give

the witness his opinion of the properties, saying that

it had been seven years since he was upon the proper-

ties, and there should have been considerable develop-

ment work done since then, and that his opinion of

them when he saw them was that they were well worth

serious development, well worth it . After receiving

this information and having checked up Mr. Pries-

ner's reliability the witness arranged with Mr. Mc-

Donald to support him with funds to go to Alaska.

There the witness met Mr. Hancock, the mining en-

gineer for the Mother Lode, a nearby, big producing

mine, also Mr. Priesner and the two Tjosevigs. It

appears that these Tjosevig brothers were not on

speaking terms and it was very difficult for the wit-

ness to get any agreement out of them as one was al-

ways jealous of what the other was getting. [27]

Priesner gave the witness a chunk of ore that came

from the property and Hancock told him that it was

the only property in that neighborhood that would

pay its way, that it didn't require any money for de-

velopment and if anyone would take hold of the prop-

erty they would be able to take out enough ore as

they went along to pay for what development was nec-

essary. The witness asked Mr. Hancock if he would

put that in writing and he did so. Mr. Godfrey gave

the witness a report which he claimed had been made

for Mr. Godfrey, taking the witness' wor/c that the
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report would not be used without Mr. Godfrey's per-

mission. Hancock appeared to be acting in a

friendly way for Nils Tjosevig, Nils looking upon

Hancock like a hero worshipper and would do noth-

ing without Hancock's first approval, so Hancock

said nothing about expecting any pay for his report

if it were used. But letter Hancock wrote the wit-

ness a letter stating that he understood Mr. Rowe was

using the report that Hancock had given him, and as

his reports were the only method he had of making

a livlihood, he wanted four hundred dollars ($400.00)

stating that he had special need of the money at that

time as he had a sick daughter in Seaside, Oregon.

This first trip was on April 8th, and the contarct the

witness secured from the Tjosevigs was introduced in

evidence. The witness then returned to Spokane and

turned the matter over to Mr. McDonald. While in

Alaska the witness interviewed others about the prop-

erty, among them Judge O'Connor at Chittenden,

whose opinion of these properties was not so favor-

able but whose opinion of properties that Judge

O'Connor owned was very favorable, and he wTanted

the witness to handle some of his properties. The sta-

tion agent at McCarthy said there was a mountain

of bornite and that the mountainside was as green

as grass as far as you could see [28] and that it

was the biggest thing outside the Bonanza mine.

While there Mr. Tjosevig said that Mr. Jones had ex-

amined the property and a Mr. Wiley, who was the

mining engineer for the Peabody Copper Company.

The witness wired Mr. Jones asking him if his opin-

ion about the properties was favorable or not and re-
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ceived a wire "My opinion favorable, successful

mining assured if properly financed and managed."

This telegram and the other correspondence with Mr.

Jones was demanded of the Government.

About a week afterwards the witness inquired of

Judge Llewlyn, Western agent for the Milwaukee

Land Company of Spokane, who was personally ac-

quainted with Jones, about him and Mr. Llewlyn

told him that he would bank a million dollars on

Jones' honesty. Jones' report was secured by the

witness and was introduced in evidence at this hear-

ing as Exhibit 23.

In the first part of June the witness made another

trip to Alaska because Mr. Irvin, one of Mr. Mc-

Donald's associates in Spokane and Mr. McDonald's

attorney, claimed that the proposition could not be

financed unless there was an absolute deed to the

property, their idea being that a company should be

formed and a deed given to the company in exchange

for the stock and the stock placed in the bank ; their

position being that thus if anybody purchased ten

dollars worth of stock in the company he would have

a ten dollars interest in the corporation which would

own the property.

The witness was then sent back to Alaska to see

if he could make the arrangement with the Tjosevig

boys. Mr. McDonald had already put up three or

four thousand dollars for this first optional contract.

Upon the witness's return to Alaska the first contract

had expired. Before doing this the witness had

checked [29] up Mr. McDonald and found that he

had letters of recommendation as to his wealth, stand-
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ing and character from every bank in Spokane with-

out a single exception. The Union Savings & Trust

Company telling him that any business he did with

McDonald would be absolutely gilt edge and that Mr.

McDonald was one of their directors. The informa-

tion witness received about Mr. McDonald was that

he and his associates were men who would command

two or three million dollars and they made no hesi-

tancy about drawing a check for the witness' expenses

and the draft for the four thousand dollars optional

money was paid without any question.

Upon his second visit to Alaska the witness found

that Judge Lyon was representing Nils Tjosevig

and the witness finally made the deal with the Tjose-

vigs as outlined in the contracts dated June the 6th

in evidence. An incident happened on the second

trip that confirmed the witness' sincere belief in the

value of the property. The Welch crowd from Spo-

kane being heavy operators in the Coeur d'Alene

and the main owners of the National Bank of Spo-

kane, had a representative there, and the witness

was given the impression that the properties were

so valuable that capital was seeking it, and the

Chamber of Commerce at Cordova had issued a little

booklet about the country and in it the Tjosevig

claims were referred to as one of the most valuable

there. This report of the Chamber of Commerce

was highly praising to the property. His attention

was called to the Government's report which shows

that these claims had the same limestone and green-

stone formation as the famous Bonanza; and both

engineers Hancock and Jones claimed that the Gov-
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ernment report fell short of actual justice. to these

properties. Upon the witness' return the corpora-

tion was organized, [30] but the witness was sent

into Alaska a third time by the corporation in order

to get the Tjosevigs to change one or two terms of

the contract, which he succeeded in doing. On this

third trip the witness met a hunter and prospector

who gave him a letter to Samuel G. Reed of Wall

Street, New York, and in the letter the prospector

gives a very favorable opinion of these properties

and told Rowe that he had been all over the proper-

ties. Upon the witness' return from Alaska the

third time George Francis Rowe & Company en-

tered into an agreement with the corporation under

which they were created fiscal agent, but being un-

able financially to carry out the terms of the con-

tract, the witness representing the fiscal agent com-

pany entered into an agreement with Howarth &
Company, D. K. McDonald, and George E. Snyder,

to assist the fiscal agency. That his dealings with

Howarth and McDonald and Snyder were well

known to the Tjosevig-Kennecott Copper Company

which was shown clear by the correspondence pass-

ing between the fiscal agency and the copper com-

pany. This correspondence was demanded of the

Government and is very voluminous. The witness

further testified that before attempting to carry out

the fiscal agency contract Mr. McDonald came to

Seattle with him and they interviewed Mr. Roberts,

the attorney for and one of the directors of the

Tjosevig-Kennecott Copper Company. Of this

company Mr. McDonald was the president. Mr.
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Rowe was neither a director or an officer. The
trustees being D. K. McDonald, M. E. Hay, W. L.

Gazzam, John W. Roberts and J. B. McDougall.

The contracts between the fiscal agency company
and McDonald and Iiowarth were left with Mr.

Roberts. Mr. McDonald wanted to call a meeting

but Mr. Roberts said it was not necessary and that

the agreement with the Tjosevigs would have to be

changed in one or two particulars, [31] and it

was then that Mr. Rowe was sent into Alaska on the

third trip. The Tjosevigs at first refused to have

anything more to do with it and wanted to declare

the deal off, but through the efforts of third parties

he finally got them to acquiesce in the changes, which

are set forth in a later contract known as the direc-

tions and instructions to the bank. On this trip the

witness tried to patch up the differences between the

Tjosevig brothers, arranged for a dinner at the best

restaurant in Cordova and got the Tjosevigs there

and all their friends at a dinner together. It was

at this meeting that the boys spoke to one another

for the first time in many years and the first time

in many years and the first sentence was one asked

the other to loan him a gun and the other one said,

"You got money; buy your own gun." The witness

asked Christ the character of the ore that he had got

out and Christ said that there need be no worry

about the ore, that it would run 60%. The other

brother said it wouldn't do anything of the kind,

that it wouldn't run 40%, but added, "Why didn't

3^ou go up to number 3 and get some of the ore there ?

It is a whole lot better ore" ; that if you had gone on
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number 3 you would have gotten better ore than the

ore which you shipped. (It later appears from the

smelter returns of this ore that was shipped that

it was exceedingly rich.) Everyone the witness

talked to said that there was no question about the

value of the property, but it was a hard place to get

to.

After the witness' return to Seattle there was a

period of inactivity until Mr. McDonald could get

Mr. McKinnis, a very famous mining man from

Idaho who was associated with the Day brothers, all

wealthy Idaho mining men, to go and inspect the

properties. A little later Mr. McDonald tele-

graphed the witness from [32] Spokane to go to

New York immediately as Mr. Snyder had already

left for that city. The witness went to New York

and secured Mr. Godfrey's consent to use Hancock's

report, Godfrey telling him that he thought Hancock

was a pretty safe old bird to shoot over, and stated

that they would have tried to do something with the

properties as they like Nils Tjosevig but hadn't any

use for Christ. The witness and Snyder then went

to the different brokerage houses to get proper con-

nections. The Mines Management Corporation

wanted to buy all of the stock outright. It was

agreed between the witness and Snyder that they

would wait for Mr. McKinnis' opinion on the prop-

erty, he and Mr. McDonald being then on the way

into Alaska, and that if Mr. McKinnis would not

O. K. it that they would quit and that if McKinnis

turned it down they would throw it up and let it go.

Later they received a telegram from Mr. McKin-
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nis that the property was all right, that the ore

showing was good and plenty of timber, and that

every mining man in the country spoke high of it.

Mr. McKinnis had no interest in the selling agency

whatever, nor in the ownership of the mines, but

that he bought ten thousand dollars worth of stock

at fifty cents a share on the strength of Hancock's

report and the telegrams from Christ and Preisner,

and after McKinnis' return on the strength of his

report his friends bought an additional fifty-five

thousand dollars worth of stock. Witness and Sny-

der also received a letter before they sold any stock

from Mr. McKinnis stating inter alia:

"One nice thing, everyone that either Mr. Mc-

Kinnis or I talked to said we had the biggest thing

in Alaska outside of the Kennecott Company and

the transportation problem is not as serious as I ex-

pected to meet. The more I think about it the more

I am [33] satisfied it is the chance of a lifetime

to get into such a property. He cut (referring to

Christ Tjosevig) the vein 13 feet, and the face is in

ore. It appears to be a true fissure vein, and there

is no doubt in my mind that this is one of the big-

gest properties in Alaska, or in America for that

matter. The Mother Lode is also developing into a

big producer, and if our showing is better than any

of them you can imagine what we will have with de-

velopment." Letter introduced in evidence as Ex-

hibit 25.

Witness further testified that this letter was writ-

ten on Steamship "Admiral Watson's" letter paper

while Mr. McDonald and McKinnis were returning
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from an inspection of the properties. And after

Mr. McKinnis returned to Idaho his friends, upon

the strength of what he thought about the property

from his personal inspection, bought $55,000 worth

of stock. After getting the telegram from McKin-

nis and this letter (Mr. McKinnis also wired a laud-

itory report to Pope & Company of New York), the

brokers in New York all wanted to know what Mc-

Kinnis thought about the property and then some of

them wanted to buy the issue outright and some

wanted to underwrite it at 30^ on the dollar. Mc-

Kinnis ' telegram to Pope & Company was this

:

"I believe the Hancock report, as to geology,

volume of ore, etc., to be correct."

When the witness read that he exclaimed, "My
God! We've got the world by the tail on a down-

hill haul."

McKinnis is well known in New York as a divi-

dend producer, having paid out millions of dollars in

dividends.

Harvey Willis & Company were employed as the

house of issue. The witness gave them all the data

that he had on the subject, [34] namely, the Han-

cock report, the Jones report, letters signed by An-

gus McDonald, telegrams regarding the property

from McDonald and McKinnis, and the telegrams

from McKinnis, the Government's report and all

that he had ever heard about the properties. The

witness further testified that the newspapers in New
York maintained a clearing-house for financial offer-

ings, by which they aim to protect the public against

worthless stocks and the matters have to be sub-
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mitted to them. Gunther and Company run this

clearing-house and no ads are received except after

the data is submitted to them and the matter meets

their approval. In other words, the advertisements

have to come through Gunther & Company. All the

data the witness had was submitted to Gunther &
Company and they approved.

The witness then testified that before they sold

any stock in New York at all they waited for Mr.

M'eKinnis' return.

Witness testifies that he believed the property

valuable then and he believes it valuable now, and

the witness is satisfied that if the one hundred and

forty thousand dollars which the directors illegally

paid the Tjosevigs had been used in developing the

property the stockholders in New York would have

no reason to complain to the postomce.

While in New York he and Mr. Snyder were in-

formed that Mr. Seagraves, a mining engineer, was

in New York and had been the manager for the

Kennecott Mine, so they interviewed Mr. Seagraves

about this property and he volunteered the state-

ment to them that he had never been on the Tjose-

vig claims, but had heard them highly spoken of by

mining men in employ of the Kennecott Company

and volunteered the statement that there was some

fine ore there ; that he had taken the liberty of open-

ing one of the sacks from the shipment [35] that

Mr. Eowe had arranged should be sent from the

property to the smelter. Mr. Seagraves said it was

very fine ore, and added further, "Wherever you

find such showing on the surface in that country you
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will invariably find it opens out at depth," and lie

gave them an illustration of this stating that on the

Jumbo and Erie mines, belonging to the Guggen-

heim corporation, he had supervised the work of

following a very small thread or vein of copper

which suddenly opened out into a rich body of rich

copper ore in the limestone, there being $11,000,000.00

worth of rich copper ore in that particular body.

Mr. Seagraves had asked them not to quote what he

said so they made no mention or statements in any of

their advertisements.

Cross-examination.

Upon cross-examination the witness recovered the

testimony gone over in his prior examination about

his trips in Alaska and his investigations and fur-

ther testified that Christ Tjosevig had given him

some photographs of the property showing large

bodies of glance ore, but that Mr. Tjosevig 's position

about the matter was always rather stating what

other and supposed competent men had said or

thought about the property rather than his own opin-

ion but that he told him also that there was a large

body of glance on one side of the glacier but that

there had been a slide of ice there and the tools and

glance were both covered in the slide and that on

the Marie claim there was about 40 feet of glance

ore and the station agent at McCarthy told the wit-

ness that he had been on the property and there was

a tremendous body of copper there. Tjosevig also,

told him about certain offers that he had had and

about a deal that he had had on at one time for the

properties for [36] $350,000, and also had told
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the witness that there was a large volume of born-

ite over there, but Tjosevig's general attitude was

that other people should praise his property, that he

didn't need to praise it. Witness also stated that

Nils Tjosevig had told him that there was a tremend-

ous lot of milling ore, which is low-grade ore.

What purported to be a report made by Engineer

Hancock for a Mr. Godfrey in the year 1915 or

1916, was introduced in evidence as Government's

Exhibit "J." The witness stated that he thought

the exhibit was in the handwriting of Mr. Godfrey,

but that he had never seen it before this present time.

Witness further stated that the report which Mr.

Hancock gave the witness was in typewriting signed

by Mr. Hancock. That the events concerning the

delivery to the witness were these : Mr. Hancock had

admitted to the witness that he had made a report for

a Mr. Godfrey and that he would give the witness a

copy of it conditionally ; that he would not make use

of the report until he first secured Mr. Godfrey's

consent, which the witness promised to do. That

thereafterwards one evening in Mr. Preisner's store,

a Mr. Harper being with the witness at the time,

Mr. Hancock came in and delivered the witness such

typewritten report wrapped up in paper and made

the Avitness promise upon his word of honor as an

English gentleman that he wTould not make use of it

until he first secured Mr. Godfrey's consent (that

the witness did secure Mr. Godfrey's consent before

making use of the report). That the witness and

Mr. Harper subsequently that evening read the re-

port and they noticed that there were some things
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that Mr. Hancock had told them orally about the

properties which were not mentioned in the report;

that the witness thereupon saw Mr. Hancock in Mr.

Hancock's [37] office about the matter telling

him that some of his oral statements were not in his

report and Mr. Hancock replied that whatever he

had stated about the properties he would put in

writing, and said to the witness something like this

:

''Whatever you have reference to that I may have

said which is not in the report, dictate it there to

my stenographer and I will sign it." An employee

of Mr. Hancock's thereupon placed some paper in a

typewriter and the witness started out dictating

what he referred to upon his direct examination as

the supplemental report which began something

like this: "Supplementing the report which I have

heretofore delivered to you concerning the Tjosevig

properties, I desire to state"—and then went on and

stated as to the amount of ore upon the land and

certain other statements which Mr. Hancock had

made the witness but which were not in the type-

written report which he previously gave the wit-

ness; that while the witness was giving this dicta-

tion Mr. Hancock was present listening, and quite

often whenever the witness would make a mistake he

would correct the witness by saying something like

this: "No, you've got that wrong, Eowe, what I said

to you was this
— " and would then repeat what he

had said to the witness and Mr. Hancock stated as

to what he had said instead of the witness' memory

of it would be written by the typewriter, that is, the

supplemental report was in all things conforming to
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Mr. Hancock's desire and wishes and statements.

And that after the typewriter had written it it was

signed by Mr. Hancock.

Government's Exhibits "K," "L," "M," "N,"

and "O" were introduced in evidence.

Upon further cross-examination the witness testi-

fied that the initial arrangements with all the men
connected with the Tjosevig-Kennecott Company

was for promotion stock and for its division. [38]

The witness himself was to get 100,000' shares, like-

wise McDonald, Snyder, Gazzam, MacDougall, Rob-

erts, Hay and the others were also to get portions of

the promotion stock. Mr. Tjosevig was not to get

any promotion stock, but his contract provided that

the company should have no right to sell 135,000

shares, that he was going to keep that much stock for

himself. This was not promotion stock.

The witness upon further cross-examination

stated that he made no personal examination of the

mine because his examination would have been of no

value as he couldn't tell a copper mine from a gran-

ite quarry. He stated that Mr. Hancock told him

that it was the best property outside of the Bonanza.

Hancock's report was introduced in evidence as

Exhibit "G" and the witness stated that that was

the report which Mr. McKinnis, upon his personal

examination, had referred to in his telegram to them

in New York that he concurred, and that was the

report that the witness relied on and quoted on in

his advertisements for the reason that Mr. McKin-

nis himself telegraphed that he thought it was cor-

rect. Newspaper advertisement marked Exhibit
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"F" was introduced in evidence and the witness

stated that he took the precaution to print the state-

ment at the bottom of each and every one of his ad-

vertisements, "That they would not guarantee the

accuracy of the statements, but they were based

upon information and data which they believed to be

correct."

The witness' attention was then called to state-

ments that he had made in the different advertise-

ments and was asked where he got the information

as follows:

" There is now on the property about 300 tons of

ore." This, the witness states, was taken from Mr.

Hancock's report, both his original report and the

supplemental report that he had [39] written for

the witness supporting his oral statements to the

witness. The witness then points out from the re-

port which is in evidence different statements in it

as to the amount of ore in different places on the

property.

W. Bertram Hancock writes as follows: "The

present showing on the Tjosevig properties is better

than the initial showing on the Erie and Jumbo, two

of the Kennecott greatest producers." When the

transportation problem is solved it will be compara-

tively easy to ship a large tonnage of rich ore."

The witness took Government's Exhibit "F" and

pointed out where the statements were found there

exactly as quoted.

Certain statements were read to the witness from

a prospectus marked Exhibit "H" and the witness

testified that this prospectus was not written by him,
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but was gotten out by Harvey Willis &, Company,

and as to the computations of the tonnage and other

computations mentioned in it were also done by

them, evidently taken from the data which was sub-

mitted to them including the Hancock report and his

supplemental report and the returns from the ore

that was shipped to the Tacoma smelter, and from

some samples that were sent out for assaying. The

statement in the prospectus that there was copper

running from 35 to 75% witness said was taken both

from the Hancock and Jones report and that such

are the percentages for glance and bornite ore. The

witness quoted from the Hancock report that there

was ore running form 15 to 20% and other ore 70%
on the properties.

The statement that Engineer Jones was president

of the Los Angeles Mining Association was taken

from a directory of Engineers in Mr. Hopkins'

library. [40]

It was then brought to the attention of the commis-

sioner that when the Government was investigating

these matters, that Mr. Rowe in person and Mr. Allen

as his legal representative disclosed to the Govern-

ment all the facts that they had in their possession

and gave them all the data, papers, letters and other-

wise that it was in their power to do.

Witness further testified that he left New York,

the sale of stock by his agency having ceased about

the middle of December. That the directors of the

corporation on the 17th of January following, in-

stead of keeping the money that was raised in New

York paid more than half of it to Tjosevig for the
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rest of his stock in the corporation. The witness

testified that as soon as he heard of this he objected

to it and that he wrote a letter to the directors de-

manding that the money be paid back into the treas-

ury and that there is now a suit pending with the

stockholders against the board of directors of the

corporation to compel them to turn back into the

treasury about $141,000 and the witness was doing

what he could to help the stockholders in that suit.

The witness then testified that he never had any

dealings with Tjosevig or any of the other defend-

ants mentioned in the indictment concerning any de-

sire or any intimation that he or any of them were

attempting to put upon the public any stock in any

corporation that he did not believe the property

thereof to be very valuable, and that he had an honest

conviction that this property was enormously val-

uable.

Witness further stated that some time after his

return from New York, not being able to get any set-

tlement from the company for his commissions, he

brought suit against the company on the fiscal agency

contract, that it was tried before Judge King [41]

Dykeman of the Superior Court of 'Seattle and took

nine or ten days to try ; that the corporation claimed

as a defense to that action that the advertisements

were false, but that in passing on the matter Judge

Dykeman, after having heard all the evidence, held

that they were substantially correct and entered

judgment in favor of the plaintiff for $500,000, and

judgment was later upheld by the (Supreme Court of
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this State. Pleadings in that case were offered but

rejected by the Commissioner.

The witness stated that Mr. D. K. McDonald had
no interest in the properties prior to their sale to the

copper company, and only one share of stock in that

corporation and a one-third interest in the sale agency

or fiscal agency agreement with the corporation.

That this was the McDonald that made the examina-

tion of the property with Mr. McKinnis and reported

favorably upon it, and that Mr. McDonald never made
any contrary representations to the witness and the

witness thinks that Mr. McDonald was as sincere in

his belief in the value of the property as all the rest

of them and that George E. Snyder never intimated

nor made any representations other than a belief in

the great value of the property ; that defendant Han-

cock, so far as the witness knows, never had any in-

terest in the properties nor in the corporation nor in

the selling agency contract and never had any connec-

tions with the matter other than as an engineer ren-

dering a report. Mr. Hancock told the witness that

the report he gave the witness was a copy of one he

had made for Mr. Godfrey, but that he later gave the

witness a supplemental report written in the

presence of the witness, placing a writing certain

oral statements concerning the property that he had

made to the witness and which were not in his report

and that no agreement was had with Mr. Hancock at

the time that he [42] was to pay anything for this

report conditionally upon the success of the under-

taking or otherwise. That further than this Han-
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cock has had no connection with the matter in any

way, shape or kind so far as the witness knows.

The only connection the defendant Patrick J.

Gearon had with the matter was that he is president

of Howarth & Company in Spokane and the witness

borrowed from Howarth & Company $10,000 to carry

out the fiscal agency contract. This was loaned under

a written agreement. That a suit has been brought

upon this contract in Judge Rudkins Federal Court

in Spokane and a decree entered in favor of Howarth

& Company.

Witness testified that there was never any meeting

between him and any of the other defendants con-

cerning any of the matters other than has been tes-

tified to at this hearing. That there were never any

negotiations or propositions between him and any of

the defendants by which he or any of them were to

endeavor to place upon the market any interest in

any property that they did not believe to be very

valuable. They submitted all their data to Harvey

A. Willis & Company and it met their approval ; sub-

mitted all the data to Gunther <& Company and it met

their approval. A letter from an Alaskan inquiring

as to when the stock would go on the market and also

an Alaska newspaper showing the notoriety of the

claims in that section was introduced in evidence.

The witness further testified that when Mr. Snyder

received Mr. McKinnis ' telegram he went to Wallace,

Idaho, met Mr. McKinnis and raised $65,000. This

money was not turned into the fiscal agency, but was

handled by McDonald and iSnyder. Witness had a

row with them and wired Mr. Roberts of 'Seattle as
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to what he [43] should do and received tele-

graphic answer to turn the money over to Snyder and

let Snyder run it. Also wrote him a letter and told

him the same thing. "To eat crow and be a good

dog." This sale of stock through McKinnis to his

friends released enough of the stock under the agree-

ment with the Tjosevigs and the corporation so that

all the stock sold in New York was company stock.

For the benefit of the Court the witness then ex-

plained the contracts to the effect that Tjosevig

deeded the property outright to the corporation tak-

ing the stock in payment and then agreed that the

corporation might sell the stock paying him for the

first 200,000 shares of stock sold 15$ a share and de-

positing 15$ a share in the company for development

purposes ; for the next 200,000 shares 20^ and 20$ for

development purposes, and the next 200,000 shares

40^ and 40^ for development purposes. The agree-

ment further provided that for every 200,000 shares

that the company would sell the Tjosevigs would

release to the company without pay 100,000 shares.

Thus the $65,000 raised from McKinnis' friends in

Wallace, Idaho, released to the company all of the

stock that was sold in New York so that all of the

New York money should have gone for the develop-

ment purposes. The deed to the mining property

was recorded by Mr. Eoberts. The campaign in New
York opened the latter part of November, the com-

pany having sent Mr. MacDougall, its treasurer, to

New York, and every cent of the money went into the

bank. The arrangements being that the Transfer,

Security & Registrar Company had the stock books



vs. John M. Boyle. 51

and upon delivery of the money to them they issued

the stock direct to the purchasers and transmitted

the money into the (Seaboard Bank of New York,

which in turn transmitted it to the company's credit

at the iScandinavian American Bank of Seattle. To
show that the officers knew of the advertisements,

witness said that Mr. MacDougall [44] was in New
York at the time as the treasurer of the company,

and they received a wire from the directors in Seattle

as follows :

'

'We will not consent that any money be

used for pool or curb manipulations. Your adver-

tisements say that all the money is to go into the

property. These advertisements must be lived up to

the letter and made absolutely good.
'

'

The witness then described some of the things he

learned about the stock brokers' business in which

they would take the buyer's money, but would not buy

unless the stock went up and if it went down the

intending purchaser would lose the money that he had

turned over to the broker and the witness thought it

was up to him to protect them so he wired the com-

pany asking for some of his commissions explaining

that the brokers had gone short on the market and

the telegram he received back from Mr. Roberts

showed that Roberts didn't understand what the short

market meant and the witness wired Roberts to see

Herrin & Rhodes and have it explained but Roberts

wired back that he had read Henry Clews and knew

all about Wall S'treet, so the witness quit and came

home.

What purported to be a report by engineer Han-

cock for a Mr. Godfrey in the year 1915 or 1916, was
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introduced in evidence as Government's Etxhibit

"J." The witness stated that he thought the exhibit

was in the handwriting of Mr. Godfrey, but that he

had never seen it before this present time. Witness

further stated that the report which Mr. Hancock

gave the witness was in typewriting signed by Mr.

Hancock. That the events concerning the delivery

to the witness were these ; Mr. Hancock had admitted

to the witness that he had made a report for Mr.

Godfrey and that he would give the witness a copy of

it conditionally, that he would not make use of the

report until he first secured Mr. Godfrey's consent,

which the [45] witness promised to do. That

thereafterwards one evening in Mr. Preisner's store,

a Mr. Harper being with the witness at the time, Mr.

Hancock came in and delivered to the witness such

typewritten report wrapped up in paper and made

the witness promise upon his word of honor as an

English gentleman that he would not make use of it

until he first secured Mr. Godfrey's consent. (That

the witness did secure Mr. Godfrey's consent before

making any use of the report.) That the witness and

Mr. Harper subsequently that evening read the re-

port and they noticed that there were some things that

Mr. Hancock had told them orally about the proper-

ties which were not mentioned in the report ; that the

witness thereupon saw Mr. Hancock in Mr. Han-

cock's office about the matter, telling him that some

of his oral statements were not in his report and Mr.

Hancock replied that whatever he had stated about

the properties he would put in writing, and said to

the witness something like this: " Whatever you have
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reference to that I may have said dictate it there to

my stenographer and I will sign it." An employee

of Mr. Hancock thereupon placed some paper in a

typewriter and the witness started out to dictate what

he referred to upon direct examination as the sup-

plemental report which began something like this:

"Supplementing the report which I have heretofore

delivered to you concerning the Tjosevig properties,

I desire to state"—and then went on and stated as to

the amount of ore upon the land and certain other

statements which Mr. Hancock had made the witness

but which were not in the typewritten report which

he previously gave the witness ; that while the witness

was giving this dictation Mr. Hancock was present

listening and quite often, however, whenever the wit-

ness made a mistake he would correct the witness by

saying something like this: "No, you've got that

[46] wrong, Rowe, what I said to you was this"

—

and would then repeat what he had said instead of

the witness' memory of it would be written by the

typewriter, that is, the supplemental report was in all

things confirming to Mr. Hancock 's desire and wishes

and statements. And that after the typewriter had

written it it was signed by Mr. Hancock.

Government's Exhibits "K," "L," "M," "N" and

"O" were introduced in evidence.

Upon further cross-examination the witness tes-

tified that the initial arrangement with all the men

connected with the Tjosevig-Kennecott Copper Com-

pany was for promotion stock and for its division.

The witness himself was to get 100,000 shares, like-

wise McDonald, Snyder and Mr. Gazzam, Mr. Mac-
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Dougall, Mr. Roberts, Mr. Hay and the others were

also to get portions of the promotion stock. Mr.

Tjosevig was not to get any promotion stock, but his

contract provided that the company should have no

right to sell 135,000 shares, that he was going to keep

that much stock for himself. This was not promo-

tion stock.

Government's Exhibit "P" was admitted in evi-

dence.

Redirect Examination.

Referring to Exhibit "P" witness says when he

wrote the letter he knew that Mr. McDonald and Mr.

McKinnis were going up to examine the property and

wanted, as stated in the letter, Mr. Preisner to be

careful and not in any way exaggerate the facts to

Messrs. McDonald and McKinnis. Referring to

Exhibit "O" witness stated it was written after the

last sale of stocks in New York which was on the 18th

of December, that as a matter of fact, an order for

stock did come in from Alaska, but it was never ad-

vertised in NewT York nor represented to anybody,

nor was it in any way acted on. Referring to Ex-

hibit "H" being [47] the prospectus, each state-

ment in it was read to the witness and he stated that

they were true, to the best of his knowledge and be-

lief, and that the statements concerning the char-

acter, location and ore on the property were taken

from either the Government report or Mr. Jones' or

Mr. Hancock's report; that the statement about the

13 foot vein is based upon the letter written by Mr.

McDonald and Mr. McKinnis ; that the statement that

on a certain claim a great body of glance had been
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uncovered was taken from Mr. Jones' report. The

witness testified that as a matter of fact, though, he

did not write this Government Exhibit "H."
Through questions propounded to the witness and the

reading of the different exhibits it is shown to the

commissioners that the telegram from Mr. Jones to

the witness was not literally quoted in the advertise-

ments. The telegram from Mr. Jones says that the

claims has one of the best showings of copper min-

erals and the quotation was "most extensive show-

ings.
'

'

Upon further redirect examination the witness tes-

tified that Tjosevig's telegram said that the ore which

he had got in the vein would run 35 per cent, then

later they got Mr. McDonald and Mr. McKinmV let-

ter stating that while it was splendid ore he didn't

believe it would run 36 per cent, so they never made

any representations or any advertisements to the

effect that it would run 35 per cent; that is, that they

printed Mr. Tjosevig's telegram but omitted that

statement from it because of Mr. McDonald's doubt

of its truth.

The Government finally stated that the statements

they are relying upon as being false were in the pros-

pectus and one statement in the newspaper exhibit

"L," namely : "There is now on [48] the property

and ready for immediate shipment 1,600,000 pounds

of high-grade ore from which shipments have gone to

the Tacoma smelter with initial returns of $145.00 a

ton." Witness testified that a several ton shipment

had gone to Tacoma smelter and showed returns of

$145.00, and that he had telegraphed for and got
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these returns before he made the advertisement. The
Government then admitted that they did not question

the returns but did question the 1,600,000 pounds.

The witness stated that Mr. Hancock's supplemental

report showed 800 tons which would be 1,600,000

pounds.

Thereupon John W. Roberts was called as a witness

on behalf of the defendants. He testified on direct

examination by Mr. McDonald that he resided in

Seattle and is an attorney ; that he was a member of

the Board of Trustees of the Tjosevig-Kenneeott

Copper Company. That the Government had the

minute-book of the company in New York. That he

was the attorney who incorporated the company.

That the incorporators were M. E. Hay who sub-

scribed for one share of stock ; D. K. McDonald who

subscribed for one share of stock; J. B. McDougall

who subscribed for one share of stock ; W. L. Gazzam

who subscribed for one share of stock; John W.
Roberts who subscribed for one share of stock, and

George Francis Rowe who subscribed for 2,999,995

shares of stock at $1.00 per share.

That the following officers were elected for the

company

:

President, D. K. McDonald, iSpokane

;

Vice-president, M. E. Hay, Spokane

;

Secretary, L. H. Burnett, Seattle

;

Treasurer, J. B. MacDougall, Seattle.

That the following was a correct minute of the

meeting as it appeared in the original minute-book,

which meeting was held May 20, 1916 : [49]
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'

' That George Francis Rowe was present at the

meeting and presented to the meeting an option for

the purchase of 22 mining claims near Kennecott

known as the Hidden Creek, said option being duly

executed by Christian Tjosevig and by him as attor-

ney in fact for his wife, Eli Tjosevig, and by Nils

Tjosevig and Andrew Halvorsen, the owners of said

mining property. Whereby by the terms of which

option and agreement said George Francis Rowe
had been duly given and granted the right to purchase

said mining property together with all improvements,

rights, privileges and franchises owned and held by

said Christian Tjosevig, Eli Tjosevig and Nils Tjose-

vig and Andrew Halvorsen, said agreement and op-

tion being dated April 6, 1916."

That the minutes showed that George Francis

Rowe transferred and conveyed said option to the

company in payment for 2,499,996 shares of the capi-

tal stock of the corporation. That thereafter said

Rowe tendered to the company the following

:

"To the Tjosevig-Kennecott Copper Company, a Cor-

poration and Its Officers.

You are hereby requested and directed to issue out

of the capital stock heretofore subscribed for by me
to the following named persons and in the amounts

set opposite to their respective names, to wit

:

Christian Tjosevig 125,000 shares

Nils Tjosevig 10,000

W. F. Gazzam 25,000

J. B. McDougall 2>5,000

J. L, Harper 50,000

M. E. Hay 25,000
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L. H. Burnett . ., 150,000 "

John W. Roberts 50,000 "

[50]

Irving 100,000 "

J. F. Howarth & Co. ., 260,000

George Francis Rowe 225,331 "

D. K. McDonald 225,332

George E. Snyder 225,38:2

Edward F. Medley 5,000

Bated iSeattle, Washington, this 8th day of August,

1916.

Signed—"GEORGE FRANCIS ROWE."
Witness: "JOHN W. ROBERTS."
On cross-examination by Mr. Miller the witness

testified that the transaction set forth above was

never consummated and that Rowe defaulted. That

he understood that thereafter one certificate was is-

sued for the entire capital stock less five shares but

that he never seen the certificate. That he learned

of that certificate after they had gotten into court

and the question came up and that was the first he

had heard of it.

Upon redirect examination witness testified that

the original records were in the possession of Mr.

Mayhew.

Thereupon Mr. Howard B. Mayhew was called as a

witness on behalf of the Government. Upon direct

examination he testified that he was acquainted with

the defendants Rowe and Hancock; that Govern-

ment's Exhibit "J" was reported to him by Hancock

to be his longhand report prepared by him from the

field notes in his examination of the Tjosevig claim
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in 1915. That from a longhand report he had a

typewritten report made of the original and a dupli-

cate. That the original report was sent to James J.

Godfrey, New York, and a carbon copy was retained

by him, and that the defendant Rowe changed the

last two pages of the carbon report. That he signed

them at Rowe's request. [51]

Thereupon upon cross-examination by Mr. Allen

he testified that he did not recall that Hancock had

stated that he saw Rowe make the papers which were

added to the exhibit.

Thereupon John W. Roberts was called as a wit-

ness on behalf of the Government, and upon direct

examination testified that he was a trustee of the

company in 1916 and 1917. He testified that in De-

cember, 1916, he received telegrams from Rowe and

McDonald from New York demanding a fund to be

used for protecting the market for the Tjosevig-

Kennecott stock. In January, 1917, he was given

a Power of Attorney to arrange with Harvey A.

Willis for the sale by them as brokers of the com-

pany's stock. That he went to New York in Janu-

ary, 1917, and saw Rowe and Tjosevig there. That

Rowe told him that Harvey Willis would put up

$6,000 to support the market if Tjosevig would put

up $50,000 to support the market. That a conversa-

tion was had in his office in February, 1918, wherein

the defendant Tjosevig, was present when asked with

reference to 800 tons of high-grade ore that he rep-

resented as on the property but said that he did not

know that it might have slipped down the hill.

Upon cross-examination by Mr. Allen witness tes-
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tified that he found out that certain advertisements

for stock were false about the 17th or 18th of Decem-

ber, 1916. That on the 19th he arrived in New York,

entered into a contract with Harvey A. Willis for the

sale of 100,000 shares of stock. That he wrote a

letter repudiating the advertisements as soon as he

heard about them.

Thereupon W. H. Seagrave was called as a wit-

ness on behalf of the Government, and testified that

he was by occupation a mining engineer. That from

1910 to 1916 he was employed by the Kennecott

Copper Company as general manager of their Alaska

[52] properties. That he first heard of the Tjose-

vig properties in 1912 ; that they were located across

the glazier from the Kennecott mines; that in 1917

he was employed as an engineer by the Tjosevig-

Kennecott Copper Company to examine the Tjosevig

property and direct its development. That a force

was employed for about eight months and worked on

the property not exceeding four months. That

about $30,000 was spent in development work. That

there is nothing on the Tjosevig property which can

be described as a vein. That the principal showings

consisted of erratic mineralization in the greenstone.

That he did not believe the property could be made

a paying proposition. That he saw nothing to war-

rant the assumption that the showing of ore was

good for 3,000 feet ; that he did not find a vein thir-

teen and one-half feet in width. That he found a

few pounds of glance on the property. That he did

not find a great body of ore running from thirty-five

to seventy per cent copper. That in his opinion
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it was a waste of money to try to develop ore bodies

in the greenstone formation in Alaska; that he didn't

see on the claims 800 tons of ore ready for shipment.

Upon cross-examination the witness Seagrave

testified that most of the work he did was on claims

named Tjosevig 's 1 and 2. That he did some work

on a couple of other claims. That there were

twenty-two claims altogether. That Tjosevig in

working on the property made numerous surface

cuts in two tunnels. He had built trails. He at

one time owned one share and was a director of the

Tjosevig-Kennecott corporation. That he received

lOO,0€0 shares of stock in part payment for his ser-

vices as engineer. That he had disposed of the stock.

That he made a written report to the president of the

company after his examination of the property.

That the rock in the district of the Tjosevig [53]

•claim was of the same formation as the other copper

producing regions of the copper river country.

That he took out a number of samples to be assayed.

That in doing so he endeavored to be conservative.

That such samples assayed 314 per cent copper.

The above constitutes all of the substantial evi-

dence taken before the United States Commissioner,

and attached transcript sets forth all the evidence

taken before said commissioner in relation to the said

defendant. Thereupon the United States offered no

further testimony and rested its case.

Thereupon the defendant moved the 'Court to dis-

miss the charge against him upon the ground that the

Government failed to introduce any testimony show-

ing or tending to show that the defendant had com-
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mitted the offence charged in the complaint, which

said motion was denied by Robert W. McClelland,

United States Commissioner, to which defendant

excepted and which exception was to him allowed.

Thereupon the defendant moved the Court to find

seapartely as to each of the six counts of the indict-

ment upon the question of probable cause. Said

motion was denied by the United States Commis-

sioner, Robert W. McClelland, to which defendant

excepted and exception was to him allowed.

Thereupon the said United States Commissioner,

Robert W. McClelland, found that the probable

cause had been shown to believe that the said defend-

ant had committed the offences as charged in the

complaint, and he did thereupon direct that the said

defendant be held in bail in the sum of $3,000 to

appear at the first day of the next term of the Dis-

trict 'Court of the United States for the Southern Di-

vision of New York in the Second Circuit sitting at

New York, all as more fully appears by a true and

correct copy of the said final mittimus which is

hereto attached [54] and made a part of this ap-

plication.

That the said defendant refused to give bail in

the sum named or in any sum whatever. That

thereupon the defendant moved that he be permitted

to give bonds in the sum of $3,000 to appear when

notified in the above-entitled court on motion of the

United 'States for his removal, to which all parties

consented, which said bonds were by the defendant

given and furnished with good and sufficient sureties
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and approved by the said Robert W. McClelland,

United States Commissioner.

And that thereafter, on, to wit, the day of

, 1919, the said defendant was notified to be and

appear before the above-entitled court to show cause,

if any he had, why an order should not be entered

removing him to the District Court of the United

States for the Southern District of New York in the

Second Circuit, and that thereafter, on to wit,

the day of , the said defendant, in re-

sponse to said notice, appeared in said Court

and that thereupon the said United States Mar-

shal for the Western District of Washington,

Northern Division, to wit, John M. Boyle, took the

said defendant into his custody under the said mitti-

mus and he is now being unlawfully imprisoned, de-

tained, confined and restrained of his liberty by the

said John M. Boyle, United States Marshal in and

for the Western District of Washington for the

offense above named in that complaint and warrant

under the mittimus aforesaid ; that the said defend-

ant is innocent of the said proceedings and said

mittimus issued thereunder; that as appears from

the attached exhibits there were neither allegations

nor proof before the said United States Commis-

sioner of the commmission by said defendants herein,

of any act moving in the slightest degree toward the

commission of the offense against the United [55]

States which the said defendant and the other per-

sons named in said complaint are charged with hav-

ing conspired to commit; that is to say, there was

neither allegations nor proof of any act on the part
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of the said defendant directed toward the violation

of section 215 of the Penal Code of the United States

or section 37 of the Penal Code of the United States.

This petitioner further says that the said Com-

missioner was without jurisdiction to issue said final

mittimus because there was neither allegation nor

proof before him of the commission of any offense

against any laws of the United States.

WHEREFORE, your petitioner prays that a writ

of habeas corpus may be granted and directed to the

said John M. Boyle as United States Marshal in

and for the Western District of Washington, com-

manding him to have the body of the said defendant

before your Honor at a time and place therein to be

specified to do and receive what shall then and there

be considered by your Honor concerning them to-

gether with the time and cause of their detention and

said writ; and that your petitioner, George Francis

Rowe, may be restored to his liberty.

And your petitioner prays this Honorable Court

that a writ of certiorari be issued from and under

the will of this Court directed to the Honorable

Robert W. McClelland, United States Commissioner

in and for the Western District of Washington,

Northern Division, commanding that he certify and

send to this Court on a day to be designated the full

and complete transcript of the record and all other

proceedings had before the said commissioner and

said cause to the end that this cause may be reviewed

and determined by thtis Honorable Court as pro-

vided by the Act of Congress approved [56]

March 3, 1911, known as the Judicial Code; and to
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that end that the finding and judgment of the said

commissioner may be reversed by this Honorable

Court, and for such good and further reasons as to

this Court may seem meet and just.

That said petition is based upon the showing of

facts and record hereinbefore made and the petition

for the writ of habeas corpus, and that said records

and facts so stated are hereby made a part of this

petition for a writ of certiorari in the manner and

after the same fashion and with the same force and

effect as if they and each of them were fully incor-

porated and made a part of this petition.

Dated this 29th day of January, 1920.

GEORGE FRANCIS ROWE,
Petitioner.

WALTER B. ALLEN,

Attorneys for Petitioners.

State of Washington,

County of King,—ss.

George Francis Rowe, being first duly sworn upon

his oath says that he is the petitioner in the above-

entitled action ; that he has heard the foregoing peti-

tion read; knows the contents thereof, and that the

same is true; that he makes this affidavit, because

[iSeal] GEORGE FRANCIS ROWE,

Subscribed and sworn to before me this 29th day

of January, 1920.

WALTER B. ALLEN,
Notary Public for the State of Washington, Resid-

ing at (Seattle.
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[Indorsed] : Petition of George Francis Rowe
for a Writ of Habeas Corpus and a Writ of Cer-

tiorari. Filed in the United States District Court,

Western District of Washington, Northern Division.

Jan. 29, 1920. F. M. Harshberger, Clerk. By S. E.

Leitch, Deputy. [57]

Complaint of J. F. Colligan.

United States of America,

Western District of Washington,

Northern Division,—ss.

Vio. Sees. 215 and 37, P. C.

J. F. Colligan, being first duly sworn on his oath,

deposes and says

:

That one George Francis Rowe, D. K. McDonald,

George E. 'Snyder, W. Bertram Hancock, Patrick

J. Gearon and Christian Tjosevig in the City,

County and State of New York, at the Southern

District of New York and within the jurisdiction of

the United States District Court of the said district,

did knowingly, willfully and unlawfully and felon-

iously commit certain crimes and offenses against the

United States Penal Code, on the several dates set

forth and alleged in that certain indictment herein-

after referred to, and in the manner and form par-

ticularly set forth and alleged in said indictment.

That on the 3d day of October, 1919, in the District

'Court of the United States of America for the South-

ern District of New York the grand jurors for the

United States of America in and for the said dis-

trict, duly and regularly presented the said de-
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fendants herein named with the commission of said

crimes and offenses hereinabove mentioned. That

a certified copy of said indictment is hereto attached

marked Exhibit "A," and by reference is hereby

incorporated in this complaint as is fully set forth

herein.

That after the presentment of said indictment as

aforesaid a bench warrant was duly and regularly is-

sued out of said court for the arrest of said Christian

Tjosevig and George Francis Rowe and that there-

after, on, to wit, the 9th day of October, 1919, the

United States Marshal for the said Southern District

of [58] New York duly and regularly made his

return of said warrant that he was unable to find

the said Christian Tjosevig and George Francis

Eowe within his jurisdiction; that a certified copy of

the said bench warrant and return thereon are filed

herewith marked Exhibit "B." That the said de-

fendants, Christ Tjosevig and George Francis Rowe

are fugitives from justice and are now found within

the Northern Division of the Western District of

Washington.

WHEREFORE, this affiant prays for a warrant

for the arrest of the said Christian Tjosevig and

George Francis Rowe and for an order for their

removal to the said Southern District of New York

and to appear and answer the charge of said indict-

ment.

F. J. COLLIGAN.



68 George Francis Rowe

'Subscribed and sworn to before me this 17th day

of October, 1919.

[Seal] ROBERT McCLELLAND,
United States Commissioner.

[Indorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. Nov. 13, 1919. F. M. Harshberger,

Clerk. By & E. Leitch, Deputy. [59]

In the District Court of the United States of

America for the Southern District of Neiv York.

Indictment.

Southern District of New York,—ss.

The grand jurors for the United States of Amer-

ica duly empaneled and sworn in the District Court

of the United States for the Southern District of

New York and inquiring for that district, upon their

oath present

:

That at all times hereinafter mentioned Josevig-

Kennecott Copper 'Company, hereinafter referred to

as the Copper Company, was a corporation organized

and existing under the laws of the State of Wash-

ington, and had its principal office in Seattle, in the

State of Washington, and during the months of No-

vember and December, 1916, maintained an office at

No. 11 Wall Street, in the City of New York, in the

Southern District of New York.

That heretofore, to wit, on the day hereinafter

mentioned in the City, County and State of New
York, at the Southern District of New York and
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within the jurisdiction of this Court, George Francis

Rowe, D. K. McDonald, George E. Snyder, W. Ber-

tram Hancock, Patrick J. Gearon and Christian

Tjosevig, hereinafter referred to as the defendants,

having devised and intending to devise a scheme and

artifice to defraud Charles McKinnis, H. E. 'Samuels,

Emma Stansfield, Jesse W. Tabor, Edward Ferrand,

A. F. Heifer, William L. Mead, Joseph Eckert, Jr.,

Mrs. B. W. Clinedinst, W. M. Fiske Adams, Cora F.

Hill and divers other persons whose names are to

the grand jurors unknown, hereinafter referred to

as the victims, by obtaining from the victims their

money and property by means of false and fraudu-

lent pretenses, representations and promises, did,

for the purpose of executing such scheme and arti-

fice and attempting so to do place and caused to be

placed in the United States mails a certain letter,

writing and circular hereinafter described.

And as a part of said scheme and artifice, the de-

fendants induced and produced a firm of stock and

bond brokers, to wit, Harvey A. [60] Willis & Com-

pany, with offices at No. 32 Broadway in New York

City in the district aforesaid to sell and offer for

sale to the victims 500,000 shares of stock of the

Copper Company ) through and by advertisements,

circulars, pamphlets, prospectus, market letters, and

letters mailed and to be mailed by the said Harvey

A. Willis & 'Company, its employees and agents to the

victims, and it was the further purpose of said de-

fendants to sell and offer for sale to the victims

the said 500,000 shares of stock and other stock of

the Copper Company by personal solicitation as well
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as by advertising and through the use of the mails.

And it was the further purpose of the defendants

in person and through Harvey A. Willis & Company,

its agents and employees, to induce the victims to

buy the stock of the Copper Company for cash and

by holding out and representing to the victims that

the money received from the sale of the stock would

be used to develop the property of the Copper Com-

pany, the said representations, as the defendants

well knew, being false, fictitious, and fraudulent.

And it was a part of said scheme and artifice for

the defendants to hold out and represent to the

victims that J. L. Howarth & Company of Wallace,

Idaho, had purchased 50,000 shares of stock of the

Copper Company and had paid therefor the sum of

$25,000.00, the said representations, as the defend-

ants well knew, being false, fictitious and fraudulent.

And it was a part of said scheme and artifice for

the defendants to hold out and represent to the

victims that the entire proceeds received from the

sale of stock of the Copper Company, less a commis-

sion to the brokers of not more than 20% would go

into the treasury of the Copper Company, and would

be used to develop its property, the said representa-

tions, as the defendants well knew, being false, ficti-

tious and fraudulent.

And it was a part of said scheme and artifice for

the defendants in person and through Harvey A.

Willis & Company, its agents and employees, to hold

out and represent to the victims that the Copper

[61] Company owned 22 mining claims in Alaska

in fee simple free and clear of all indebtedness, and
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that the stock offered for sale was treasury stock of

the Copper Company, the said representations, as

the defendants well knew, being false, fictitious and

fraudulent.

And it was a part of said scheme and artifice for

the defendants in person and through Harvey A.

Willis & Company, its agents and employees, to hold

out and represent to the victims that there were then

on the property of the Copper Company about 800

tons of copper ore ready for shipment and that trial

shipments showed this ore to contain $19.20 silver to

the ton, the said representations, as the defendants

well knew, being false, fictitious and fraudulent.

And it was a part of said scheme and artifice for

the defendants in person and through Harvey A.

Willis & Company, its agents and employees, to hold

out and represent to the victims that the Copper

Company owned a rich copper property of great

value that had been investigated by several well-

known mining engineers whose reports stated that

the property had possibilities second only, if not

equal, to the well-known Kennecott Copper Mines in

Alaska, the said representations, as the defendants

well knew, being false, fictitious and fraudulent.

And it was a part of said scheme and artifice for

the defendants in person and through Harvey A.

Willis & Company, its agents and employees, to hold

out and represent to the victims that the property

of the Copper Company had long been known to con-

tain vast quantities of copper ore and that the work

already done had uncovered and made ready for

shipment about 1,600,000 pounds of high-grade ore,
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the said representations, as the defendants well knew,

being false, fictitious and fraudulent.

And it was a part of said scheme and artifice for

the defendants in person and through Harvey A.

Willis & Company to hold out and represent to the

victims that the property of the Copper Company

was only seven miles from the railroad and that an

aerial tramway could be easily constructed from the

property to the railroad, the said representations,

as the defendants well knew, being false, fictitious

and fraudulent. [62]

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out

and represent to the victims that the property of the

Copper Company was opposite the famous Bonanza

Copper Mines and that the geological formation of

the property of the Copper Company was identical

with that of Kennecott, known as the world's richest

copper mine, the said representations, as the defend-

ants well knew, being false, fictitious and fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out

and represent to the victims that on one of the claims

owned by the Copper Company a great body of

glamce (meaning thereby one of the highest grades

of copper ore) had been uncovered, which would run

from 35% to 70% copper, and that 800 tons of this

high-grade ore were then on the property ready for

immediate shipment, the said representations, as the
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defendants well knew, feeing false, fictitious and

fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out and

represent to the victims that a conservative estimate

of the ore bodies then uncovered and actually in sight

on the property of the Copper Company showed cop-

per to the value of over two million dollars, the said

representations, as the defendants well knew, being

false, fictitious and fraudulent.

And it was part of said scheme and artifice for said

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out and

represent to the victims that it was proposed to mine

and ship the ore of the Copper Company on a large

scale and for this purpose half a million shares of the

treasury stock of the Copper Company were offered

for public subscription at the par value of $1.00 per

share and that the funds realized from the sale would

be used to build an aerial tramway from the mine

direct to the railroad, erect a mill on the property and

provide accommodations for a larger force of men,

the said representations, as the defendants well knew,

[63] being false, fictitious and fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out

and represent to the victims that the subscriptions

received for the stock of the Copper Company were to

be used to erect a mill on the property providing im-

mediate accommodations for a larger force of men
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and to build an aerial tramway to connect the mine

directly with the railroad and that with such an

equipment the property would immediately begin

shipping an enormous tonnage of the richest copper

ores and that the stockholders would be able to par-

ticipate in the handsome profits being made from the

red metal, said representations, as the defendants

well knew, being false, fictitious and fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis &
'Company, its agents and employees, to hold out and

represent to the victims that over 500,000 shares of

stock of the Copper Company had been subscribed

for and it was not likely any further offer of treasury

stock would be made as ample capital would then be

provided for completely equipping the mine and con-

ducting the operations on a big scale, the said repre-

sentations, as the defendants well knew, being false,

fictitious and fraudulent.

And it was part of the said scheme and artifice for

the defendants in person and through Harvey A.

Willis & Company, its agents and employees, to hold

out and represent to the victims that, based on the

amount of ore already available for mining and ship-

ment, the stock of the Copper Company should right

then be worth at least $2.00 per share and that with

additional equipment and further development the

earning power and increased value of the property

would easily make these shares worth from ten to

twenty times their price of $1.00 per share, the said

representations, as the defendants well knew, being

false, fictitious and fraudulent.
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And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees [64] to hold

out and represent to the victims that the Copper

Company owned 440 acres of highly mineralized

ground and that several million dollars' worth of

high-grade ore was available for mining and ship-

ment, making the outstanding stock of the Copper

Company worth at least $2.00 per share at the start,

said representations, as the defendants well knew, be-

ing false, fictitious and fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out and

represent to the victims that there would be an active

and strong market for stock of the Copper Company
on the New York Curb and that a price of $5.00 a

share might be reasonably expected within a few

weeks, and that for a long pull the stock should ulti-

mately sell for $20.00 a share, the said representa-

tions, as the defendants well knew, being false,

fictitious and fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out

and represent to the victims that the present showing

on the property of the Copper Company indicated

that fully four million dollars worth of copper ore

was in sight, and on this basis the intrinsic value of

the outstanding stock of the Copper Company would

be about $3.00 a share, the said representations, as



76 George Francis Bowe

the defendants well knew, being false, fictitious and

fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out

and represent to the victims that the assays of ore

from the property of the Copper Company showed

that the ore was similar to that of Kennecott's

Bonanza Mine, admittedly one of the most remark-

able high-grade ore bodies in the world, the said

representations, as the defendants well knew, being

false, fictitious and fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out and

represent to the victims that Charles Colcock Jones, a

[05] mining engineer who had made a report on

the property of the Copper Company was President

of the Los Angeles Mining Engineers' Association,

and that the defendant, W. Bertram; Hancock, an-

other engineer, who had made a report on the prop-

erty of the Mining Company was formerly engineer

for the Kennecott Copper Corporation and late

Superintendent of Engineers of the Rio Tinto Mine

in Spain, and that he was a fellow of the Royal

Society of British Engineers of London, England,

the said representations, as the defendants well knew,

being false, fictitious and fraudulent.

And it was part of said scheme and artifice for the

defendants in person and through Harvey A. Willis

& Company, its agents and employees, to hold out and

represent to the victims that a certain Angus Me-
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Donald, who was quoted as having made a favorable

report on the property of the Copper Company was

a mining engineer of Spokane and was formerly

superintendent for the Kennecott and had left the

employ of that corporation with the highest creden-

tials, the said representations, as the defendants well

knew, being false, fictitious and fraudulent.

And it was part of the said scheme and artifice for

the defendants in person and through Harvey A.

Willis & Company, its agents and employees, to hold

out and represent to the victims that a certain John

Lyon, who was quoted as having spoken favorably

of the property of the Copper Company was a Judge

of the United States Court at Valdez, Alaska, the

said representation, as the defendants well knew, be-

ing false, fictitious and fraudulent.

And the purpose of said scheme and artifice on the

part of the defendants and each of them was then

and there to mislead, deceive and defraud the victims

and to cause them to part with their money and prop-

erty in exchange for the stock of the Copper Com-

pany.

And that for the purpose of executing the said

scheme and artifice and attempting so to do the defend-

ants on the 31st day of November, 1916, in the City,

County and State of New York, at the Southern Dis-

trict of New York and within the jurisdiction of this

Court, unlawfully, willfully and knowingly did cause

to be placed, through and by Harvey A. Willis &
Company, [66'] its agents and employees, in an

authorized depository for United States mail matter,

to wit, in Station P of the New York Postoffice, a



78 George Francis Howe

certain writing and circular then and there contained

in a sealed and stamped envelope addressed as fol-

lows:

Mr. Edward Ferrand,

Box #178,

Bound Brook, N. J.

the said writing and circular consisting of a subscrip-

tion blank for shares of the Copper Company, a one-

page printed communication on the letter-head of

Harvey A. Willis & Company entitled:

Initial Offering 500,000 shares

Josevig-Kennecott Copper Company,

a map of southeastern Alaska with photographs on

the reverse side, and a four-page printed circular en-

titled at the top of the first page "The Josevig-Ken-

necott Copper Company," and with the printed name
"Harvey A. Willis & Company" at the foot of the

fourth page, all containing statements and repre-

sentations as to the property and stock of the Copper

Company ; against the peace of the United States and

their dignity and contrary to the form of the statute

of the United States in such case made and provided.

(Section 215, U. S. C. C.)

SECOND COUNT.
And the grand jurors aforesaid, on their oath

aforesaid, do further present

:

That they do herein reallege and reaffirm all of the

contents and all of the allegations of the first count of

this indictment beginning with the words "That at all

times hereinafter mentioned Tjosevig-Kennecott

Copper Company" and ending with the words "and
to cause them to part with their money and property
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in exchange for the stock of the Copper Company/

'

in the same manner and with the same effect as if the

same were fully and again set forth herein.

And for the purpose of executing the said scheme

and artifice and attempting so to do, the defendants

on the 4th day of December, 1916, in the City, County

and State of New York, at the Southern District of

New York, and within the jurisdiction of this Court,

unlawfully, wilfully and knowingly did cause to be

placed through and by Harvey A. Willis [67] &

Company, its agents and employees, in an authorized

depository for United States mail matter, to wit, in

Station P of the New York Postomce, a certain let-

ter then and there contained in a sealed and stamped

envelope addressed as follows:

Mr. Wm. L. Mead,

149 Chapin Street.

Binghampton, N. Y.

the said letter being on the letter-head of Harvey A.

Willis & Company, dated New York, Dec. 4, '16, and

reading as follows:

Mr. Wm. L. Mead,

149 Chapin St.,

Binghamton, N. Y.

Dear Sir:

We beg to acknowledge receipt of your favor of

the 1st inst., enclosing check for $200', for which

kindly accept our thanks.

Certificate representing 200 shares of Josevig-Ken-

necott will be duly transferred into your name and

forwarded which we trust is satisfactory.
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Awaiting your further valued favors, we beg to

remain,

Very truly yours,

H. A. WILLIS & CO.

RWG:LC.
Against the peace of the United States and their

dignity and contrary to the form of the statute of the

United States in such case made and provided. ( Sec-

tion 215, U. S. C. C.)

THIRD COUNT.
And the (grand jurors aforesaid, on their oath

aforesaid, do further present:

That they do herein reallege and reaffirm all of the

contents and all of the allegations of the first count

of this indictment beginning with the words "That

at all times hereinafter mentioned Josevig-Kenne-

cott Copper Company" and ending with the words

"and to cause them to part with their money and

property in exchange for the stock of the Copper

Company," in the same manner and with the same

effect as if the same were fully and again set forth

herein.

And that for the purpose of executing the said

scheme and artifice and attempting so to do, the de-

fendants on the 5th day of December, [68] 1916,

in the City, County and State of New York, at the

Southern District of New York, and within the juris-

diction of this Court, unlawfully, wilfully and know-

ingly did cause to be placed, through and by Harvey

A. Willis & Company, its agents and employees, in

an authrized depository for United States mail mat-

ter, to wit, in a branch of the New York Postoffice
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located in the Borough of Manhattan, in the District

aforesaid, the exact designation of the branch post-

office being to the grand jurors unknown, a certain

letter then and there contained in a sealed and

stamped envelope addressed as follows

:

Mr. Joseph Eckert, Jr.,

381 Barclay Street,

Perth Amboy, N. J.

the said letter being on the letter-head of Harvey A.

Willis & Co., dated New York, December 5, 1916, and

reading as follows

:

Mr. Joseph Eckert, Jr.,

381 Barclay Street,

Perth Amboy, N. J.

Dear Sir:

Your inquiry concerning the Josevig-Kennecott

Copper Company has been received.

This is the most important offering since Kenne-

cott shares appeared on the New York Curb last year

at $25.00 and rapidly advanced to above $55 a share.

Angus McDonald, while superintendent of Ken-

necott visited the Josevig properties and as a result

of his examination reported that they should on de-

velopment prove as valuable as Kennecott.

His report appears in full in the prospectus here-

with enclosed.

Several million dollars ' worth of ore are already in

sight making the shares worth at least $2 each right

now. Should the most reasonable expectations prove

true, the earning power and value of the property

when more fully developed should make the shares

worth at least $15 to $20.
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The stock will be listed shortly on the New York

and Boston Curb Exchanges. The integrity and

ability of those behind this proposition are unques-

tioned. Subscription books will remain open for a

few days only. This initial offering is made at $1

per share. Orders may be wired at our expense with

remittance by mail.

Very truly yours,

HARVEY A. WILLIS & CO.

EHH—C.

Against the peace of the United States and their

dignity and contrary to the form of the statute of the

United States in such case made and provided. (Sec.

215, U. S. C. C.) [69]

FOURTH COUNT.
And the grand jurors aforesaid, on their oath afore-

said, do further present:

That they do herein reallege and reaffirm all of

the contents and all of the allegations of the first

count of this indictment beginning with the words

"That at all times hereinafter mentioned Josevig-

Kennecott Copper Company" and ending with the

words "and to cause them to part with their money

and property in exchange for the stock of the Cop-

per Company," in the same manner and with the

same effect as if the same were fully and again set

forth herein.

And for the purpose of executing the said scheme

and artifice and attempting so to do, the defendants

on the 7th day of December, 1916, in the City, County

and State of New York, at the Southern District of

New York and within the jurisdiction of this Court,
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unlawfully, wilfully and knowingly did cause to be

placed through and by Harvey A. Willis & Company,

its agents and employees, in an authorized depositoiy

for United States Mail matter, to wit, in a branch of

the New York Postoffice located in the Borough of

Manhattan, in the District aforesaid, the exact des-

ignation of the branch postoffice being to the grand

jurors unknown, a certain letter, writing and circular

then and there contained in a sealed and stamped

envelope addressed as follows

:

Mrs. B. Clinedinst,

Pawling Dutchess Co., New York,

the contents of said envelope consisting of a one-page

letter on the letter-head of Harvey A. Willis & Com-
pany, dated New York, December 7th, 1916, and

reading as follows:

Mrs. B. W. Clinedinst,

Pawling, Dutchess Co.,

New York.

Dear Madam:

—

Your inquiry concerning the Josevig-Kennecott

Copper Company has been received.

This is the most important offering since Kenne-

cott shares appeared on the New York Curb last year

at $25 and rapidly advanced to above $55 a share.

[70]

Angus McDonald, while superintendent of Ken-

necott visited the Josevig properties and as a result

of his examination, reported that they should on de-

velopment prove as valuable as Kennecott.

His report appears in full in the prospectus here-

with enclosed.
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Several million dollars' worth of ore are already in

sight making the shares worth at least $2 each right

now. Should the most reasonable expectations prove

true, the earning power and value of the property

wrhen more fully developed should make the shares

worth at least $15 to $20.

The stock will be listed shortly on the New York

and Boston Curb Exchanges. The integrity and

ability of those behind this proposition are unques-

tioned. Subscription books will remain open for a

few days only. This initial offering is made at $1

per share. Orders may be wired at our expense with

remittance by wire.

Very truly yours,

HABVEY A. WILLIS & CO.

EHH—C.

P. S.—The price of $1 is net, and the total of ten

shares is $10. The stock will be forwarded to you as

soon as received from the transfer office, and as soon

as check is received.

H. A. W. & CO.

and a map of southern Alaska with photographs on

the reversed side, and a four-page circular entitled at

the top of the first page "The Josevig Kennecott

Copper Company" and with "Harvey A. Willis &
Co." at the foot of the fourth page, containing state-

ments and representations as to the property and

stock of the Copper Company; against the peace of

the United States and their dignity and contrary to

the form of the statute of the United States in such

case made and provided. (Section 215, U. S. C. C.)
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FIFTH COUNT.
And the grand jurors aforesaid, on their oath

aforesaid, do further present:

That they do herein reallege and reaffirm all of the

contents and all of the allegations of the first count

of this indictment beginning with the words "That

at all times hereinafter mentioned Josevig-Kennecott

Copper Company" and ending with the words "and

to cause them to part with their money and property

in exchange for the stock of the Copper Company"
in the same manner and with the same effect as if

the same were fully and again set forth herein.

And that for the purpose of executing the said

scheme and artifice and attempting so to do, the de-

fendants on the 7th day of [71] December, 1916,

in the City, County and State of New York, at the

Southern District of New York and within the juris-

diction of this Court, unlawfully, wilfully and know-

ingly did cause to be placed through and by Harvey

A. Willis & Company, its agents and employees, in an

authorized depository for United States mail mat-

ter, to wit, in Hudson Terminal Station of the

New York Postomce, a certain writing and circular

then and there contained in a sealed and stamped

envelope and addressed as follows:

Mr. A. F. Heifer,

Baltic, Conn.,

and the said writing and circular consisting of a sub-

scription blank for shares of the Copper Company, a

one-page printed communication on the letter-head
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of Harvey A. Willis & Company, entitled

:

Initial Offering 500,000 shares

Josevig-Kennecott Copper Company,

a map of southeastern Alaska with photographs on

the reversed side, and a four-page printed circular

entitled at the top of the first page "The Josevig-

Kennecott Copper Company," and with the printed

name "Harvey A. Willis & Company" at the foot

of the fourth page, all containing statements and

representations as to the property and stock of the

Copper Company; against the peace of the United

iStates and their dignity and contrary to the form of

the statute of the United States in such case made

and provided. (Section 215, U. S. C. C.)

SIXTH COUNT.
And the grand jurors aforesaid, on their oath

aforesaid, do further present:

That at all times hereinafter mentioned Josevig-

Kennecott Copper Company, hereinafter referred

to as the Copper Company, was a corporation organ-

ized and existing under the laws of the State of

Washington, and had its principal office in Seattle,

in the State of Washington, and during the months

of November and December, 1916, maintained an

office at No. 11 Wall Street, in the City of New York,

in the Southern District of New York.

That continuously and at all times from the 1st day

of April, 1916, to and including the 1st day of July,

1917, in the City, [72] County and State of New
York, at the Southern District of New York, and

within the jurisdiction of this Court, George Francis

Rowe, D. K. McDonald, George E. Snyder, W. Bert-
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ram Hancock, Patrick J. Gearon and Christian

Tjosevig, hereinafter referred to as the defendants,

unlawfully, wilfully and knowingly did conspire to-

gether and agree among themselves to commit an

offense against the United States, to wit, to commit a

violation of section 215 of the United States Criminal

Code, in that the defendants did unlawfully, wilfully

and knowingly conspire together and agree among

themselves to devise a scheme and artifice to defraud

a large number of persons whose names are to the

grand jurors unknown, being described as those per-

sons who might be induced and persuaded to buy

shares of the capital stock of the Copper Company,

the said persons being hereinafter referred to as the

victims, by obtaining from the victims their money

and property by means of false and fraudulent pre-

tenses, representations and promises, and that having

devised said scheme and artifice the defendants, for

the purpose of executing the same and attempting to

so do, would place and cause to be placed in author-

ized depositories for United States mail matter

located in the Borough of Manhattan, in the district

aforesaid, certain letters, writings, circulars, pam-

phlets and advertisements addressed to the victims

and containing statements and representations in re-

gard to the property and stock of the Copper Com-

pany.

And it was a part of said conspiracy for the defend-

ants, George Francis Rowe and George E. Snyder, to

induce and procure a firm of stock brokers in New
York City, in the district aforesaid, to sell and offer

for sale to the victims 500,000 shares of stock of the
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'Copper Company through and by advertisements,

circulars, pamphlets, prospectuses, market letters and
letters to be mailed by said firm of brokers, its em-
ployees and agents, to the victims.

And it was a further part of said conspiracy for

the defendants George Francis Rowe, George E.

Snyder, D. K. McDonald and Patrick J. Gearon, to

sell and offer for sale to the victims shares of stock

of the Copper Company by personal solicitation as

well as through the use [73] of the mails.

And it was a part of said conspiracy for the de-

fendants in person and through Harvey A. Willis &
Company, its agents and employees, to induce the

victims to buy the stock of the Copper Company for

cash and by holding out and representing to the vic-

tims that the money received from the sale of the

stock should be used to develop the property of the

Copper Company, the said representations, as the

defendants well knew, being false, fictitious and

fraudulent.

And it was part of said conspiracy for the defend-

ants to hold out and represent to the victims that J. L.

Howarth & Company, of Wallace, Idaho, had pur-

chased 50,000 shares of stock of the Copper Company

and had paid therefor the sum of $25,000.00, the said

representations as the defendants well knew, being

false, fictitious and fraudulent.

And it was a part, of said conspiracy for the de-

fendants to hold out and represent to the victims that

the entire proceeds received from the sale of stock

of the Copper Company, less a commission to the

brokers of not more than 20% would go into the treas-
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ury of the Copper Company and would be used to

develop its property, the said representations, as the

defendants well knew, being false, fictitious and
fraudulent.

And it was a part of said conspiracy for the de-

fendants in person and through Harvey A. Willis &
Company, its agents and employees, to hold out and

represent to the victims that the Copper Company
owned 22 mining claims in Alaska in fee simple free

and clear of all indebtedness, and that the stock of-

fered for sale was treasury stock of the Copper Com-

pany, the said representations, as the defendants well

knew, being false, fictitious and fraudulent.

And it was a part of said conspiracy for the de-

fendants in person and through Harvey A. Willis &
Company, its agents and employees, to hold out and

represent to the victims that there were then on the

property of the Copper Company about 800 tons of

copper ore ready for shipment and that trial ship-

ments showed this ore to contain $19.20 silver to the

ton, the said representations, as the defendants well

knew being false, fictitious and fraudulent.

And it was a part of said conspiracy for the de-

fendants in [74] person and through Harvey A.

Willis & Company, its agents and employees, to hold

out and represent to the victims that the Copper Com-

pany owned a rich copper property of great value

that had been investigated by several well-known

mining engineers, second only, if not equal, to the

well-known Kennecott Copper Mines in Alaska, the

said representations, as the defendants well know, be-

ing false, fictitious and fraudulent.
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And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that the property of the Copper

Company had long been known to contain vast quan-

tities of copper ore, and that the work already done

had uncovered and made ready for shipment about

1,600,000 pounds of high grade ore, the said repre-

sentations, as the defendants well knew, being false,

fictitious and fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany to hold out and represent to the victims that the

property of the Copper Company was only seven

miles from the railroad and that an aerial tramway

could be easily constructed from the property to the

railroad, the said representations, as the defendants

well knew, being false, fictitious and fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and repre-

sent to the victims that the property of the Copper

Company was opposite the famous Bonanza Copper

Mines and that the geological formation of the prop-

erty of the Copper Company was identical with that

of Kennecott, known as the world's richest copper

mine, the said representations, as the defendants well

knew, being false, fictitious and fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-
pany, its agents and employees, to hold out and rep-

resent to the victims that on one of the claims owned
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by the Copper Company a great body of glamce

(meaning thereby one of the highest grades of copper

ore) had been uncovered, which would run from 35%

to 70% copper and that 800 tons of this high-grade

ore were [75] then on the property ready for im-

mediate shipment, the said representations, as the

defendants well knew, being false, fictitious and

fraudulent.

And it was part of said conspiracy for the defend-

ant in person and through Harvey A. Willis & Com-

pany, its agents and employees to hold out and rep-

resent to the victims that a conservative estimate of

the ore bodies then uncovered and actually in sight on

the property of the copper company showed copper

to the value of over two million dollars, the said rep-

resentations, as the defendants well knew, being false,

fictitious and fraudulent.

And it was part of said conspiracy for said defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that it was proposed to mine and

ship the ore of the Copper Company on a large scale

and that for this purpose half a million shares of the

treasury stock of the Copper Company were offered

for public subscription at the par value of $1.00 per

share, and that the funds realized from this sale

would be used to build an aerial tramway from the

mine direct to the railroad, erect a mill on the prop-

erty and provide accommodations for a larger force

of men, the said representations, as the defendants

well knew, being false, fictitious and fraudulent,
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And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and repre-

sent to the victims that the subscriptions received

for the stock of the Copper Company were to be used

to erect a [76] mill on the property providing im-

mediate accommodations for a larger force of men

and to build an aerial tramway to connect the mine di-

rectly with the railroad, and that with such an equip-

ment the property would immediately begin shipping

an enormous tonnage of the richest copper ores and

that the stockholders would be able to participate in

the handsome profits being made from the red metal,

said representations, as the defendants well knew,

being false, fictitious and fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that over 500,000 shares of stock

of the Copper Company had been subscribed for and

it was not likely any further offer of treasury stock

would be made as ample capital would then be pro-

vided for completely equipping the mine and con-

ducting the operations on a big scale, the said repre-

sentations, as the defendants well knew, being false,

fictitious and fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that, based on the amount of

ore already available for mining and shipment, the

stock of the Copper Company should right then be



vs. John M. Boyle. 93

worth at least $2.00 per share and that with additional

equipment and further development the earning

power and increased value of the property would

easily make these shares worth from ten to twenty

times their price of $1.00 per share, the said repre-

sentations, as the defendants well knew, being false,

fictitious and fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that the Copper Company owned

440 acres of highly mineralized ground and that sev-

eral million dollars worth of high grade ore was avail-

able for mining and shipment, making the outstand-

ing stock of the Copper Company worth at least

$2.00 per share at the start, said representations, as

the defendants well knew, being false, fictitious and

fraudulent. [77]

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and repre-

sent to the victims that there would be an active and

strong market for stock of the Copper Company on

the New York Curb and that a price of $5.00 a share

might be reasonably expected within a few weeks

and that for a long pull the stock should ultimately

sell for $20.00 a share, the said representations, as the

defendants well knew, being false, fictitious and

fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-
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resent to the victims that the present showings on

the property of the Copper Company indicated that

fully four million dollars worth of copper ore was in

sight and on this basis the intrinsic value of the out-

standing stock of the Copper Company would be

about $3.00 a share, the said representations, as the

defendants well knew, being false, fictitious and

fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that the assays of ore from the

property of the Copper Company showed that the ore

was similar to that of Kennecott's Bonanza Mine, ad-

mittedly one of the most remarkable high-grade ore

bodies in the world, the said representations, as the

defendants well knew, being false, fictitious and

fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that Charles Colcock Jones, a

mining engineer wTho had made a report on the prop-

erty of the Copper Company, was President of the

Los Angeles Mining Engineers Association, and that

the defendant W. Bertram Hancock, another engi-

neer who made a report on the property of the Mining

Company, was formerly engineer for the Kennecott

Copper Corporation and late Superintendent of En-

gineers of the Eio Tinto Mine in Spain, and that he

was a fellow of the Royal Society of British Engi-

neers of London, England, the said representations,
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[78] as the defendants well knew, being false, ficti-

tious and fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that a certain Angus McDbnald,

who was quoted as having made a favorable report on

the property of the Copper Company, was a mining

engineer of Spokane and was formerly superintend-

ent for the Kennecott and had left the employ of that

corporation with the highest credentials, and said

representations, as the defendants well knew, being

false, fictitious and fraudulent.

And it was part of said conspiracy for the defend-

ants in person and through Harvey A. Willis & Com-

pany, its agents and employees, to hold out and rep-

resent to the victims that a certain John Lyon, who

was quoted as having spoken favorably of the prop-

erty of the Copper Company, was a Judge of the

United States Court at Valdez, Alaska, the said rep-

resentations, as the defendants well knew, being false,

fictitious and fraudulent.

And the purpose in conspiring and agreeing to-

gether as aforesaid was by means aforesaid to mis-

lead, deceive and defraud the victims and to cause

them to part with their money and property in ex-

change for the stock of the Copper Company.

OVERT ACTS.
And in pursuance of and to effect the object of said

conspiracy, on the 1st day of November, 1916, at the

Southern District of New York and within the juris-

diction of this Court, the defendants, George Francis
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Rowe and George E. Snyder, had a conversation with

Harvey A. Willis, who was then and there a stock-

broker with an office at 32 Broadway, New York City,

in the district aforesaid, with regard to the sale of

stock of the Copper Company.

And in pursuance of and further to effect the ob-

ject of said conspiracy, on the 15th day of November,

1916, at the Southern District of New York and

within the jurisdiction of this Court, the defendants

George Francis Rowe and George E. Snyder, en-

tered into a written contract with Harvey A. Willis

& Company, a firm of stock brokers with offices at

No. 32 Broadway, in New York City, in the District

aforesaid, [79] in regard to the sale of stock of

the Copper Company.

And in pursuance of and further to effect the ob-

ject of said conspiracy, on the 22d day of September,

1916, at the City of Wallace in the State of Idaho,

the defendants, George E. Snyder, E. Kl McDonald

and Patrick J. Gearon, had a conversation with

Charles McKinnis in regard to the purchase by said

McKinnis of certain shares of stock in the Copper

Company.

And in pursuance of and further to effect the ob-

ject of said conspiracy, on the 10th day of December,

1916, at the Southern District of New York and

within the jurisdiction of this Court, D. K. McDon-
ald came from Seattle, Washington, to New York

City, with the intent of assisting in the sale of stock

of the Copper Company.

And in pursuance of and further to effect the object

of said conspiracy, on the 5th day of January, 1917,
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at the Southern District of New York and within

the jurisdiction of this Court, the defendant, Chris-

tian Tjosevig, came from Alaska to New York City

with intent to assist in the sale of stock of the Cop-

per Company.

And in pursuance of and further to effect the object

of said conspiracy, on the 2d day of January, 1917, at

the Southern District of New York and within the

jurisdiction of this Court, the defendant, George E.

(Snyder, had a conversation with W. H. Seagrave, a

mining engineer, with regard to the said Seagrave ac-

cepting a position as engineer for the Copper Com-

pany.

And in pursuance of and further to effect the ob-

ject of said conspiracy, on the 9th day of September,

1916, at the Southern District of New York and

within the jurisdiction of this Court, the defendant

W. Bertram Hancock wrote a letter dated Septem-

ber 9, 1916, to the defendant George Francis Rowe,'

the said letter being addressed as follows

:

George Francis Rowe Esq.,

1501' 35th Ave.,

Seattle, Washington.

in which the defendant Hancock requested the de-

fendant Rowe to send him the sum of $400 for his

services in connection with a certain report on the

property of the Copper Company theretofore signed

by the said Hancock and given to him by the said

Rowe.

And in pursuance of and further to effect the ob-

ject of [80] said conspiracy, on the 1st day of De-

cember, 1916, at the Southern District of New York
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and within the jurisdiction of this Court, the defend-

ant George Francis Rowe obtained from the defend-

ant George E. Snyder a check for $420, payable to the

defendant Eowe as a fee for the defendant W. Bert-

ram Hancock.

Against the peace of the United States and their

dignity and contrary to the form of the statute of the

United States in such case made and provided. (Sec-

tion 37, U. S. C. C.)

FRANCIS C. CAFFEY,
United States Attorney.

[Indorsed] : Indictment. Filed in the United

States District Court, Western District of Wash-

ington, Northern Division, Nov. 13, 1919. F. M.

Harshberger, Clerk. By S. E. Leitch, Deputy. [81]

In the United States District Court, Western Dis-

trict of Washington, Northern Division.

In the Matter of the Application of GEORGE
FRANCIS ROWE for a Writ of Habeas Cor-

pus and for a Writ of Certiorari to Review the

Finding of United States Commissioner, R.

W. McCLELLAND, that an Order of Re-

moval be Entered Herein Removing the Ap-

plicants to the District of New York for Trial.
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Warrant to Apprehend.

The President of the United States of America : To

the Marshal of the United States for the West-

ern District of Washington and to His Deputies

or any or Either of Them:

WHEREAS F. J. Colligan, Deputy United States,

has made complaint in writing under oath before me,

the undersigned, United States Commissioner for the

Western District of Washington, Northern Division,

charging that George Francis Rowe, D. K. McDonald,

George E. Snyder, W. Bertram Hancock, Patrick J.

Gearon, and Christian Tjosevig, King County, in the

State of Washington, did on or about the 31st day of

November, A. D. 1916, at the City of New York in

the said district, in violation of the Section 37 and

215, P. C, Revised Statutes of the United States, un-

lawfully conspired to use mails to defraud contrary

to the form of the statute in such cases made and pro-

vided, and against the peace and dignity of the United

States of America,

—

NOW, THEREFORE, you are hereby commanded,

in the name of the President of the United States of

America, to apprehend the said defendants wherever

found in your district and bring their bodies forth-

with before me or any other commissioner having

jurisdiction of said matter to answer the said com-

plaint and they then and there be dealt with accord-

ing to law for said offence. [82]

Given under my hand and seal this 17th day of Oc-

tober, A. D. 1919.

[Seal] ROBERT W. McCLELLAND,
U. S. Commissioner as Aforesaid.
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Approved

:

United States Attorney,

District Atty.

[Indorsed] : Warrant to Apprehend. Filed in

the United States District Court, Western District

of Washington, Northern Division. November 13,

1919. F. M. Harshberger, Clerk. By. S. E. Leitch,

Deputy. [83]

United States District Court, Western District of

Washington, Northern Division.

No. 5043.

In the Matter of the Petition of GEORGE FRAN-
CIS ROWE for a Writ of Habeas Corpus, etc.

Motion to Quash Writ Denied and Order that Writ

of Habeas Corpus Issue.

Now, on this day, petition for writ of habeas corpus

is filed in open court. Ben L. Moore, for the Govern-

ment, moves to quash the petition for writ, which mo-

tion is denied. It is ordered that writ of habeas cor-

pus issue.

Dated January 29, 1920.

Journal 8, Page 105. [84]
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In the United States District Court, the Western

District of Washington, Northern Division.

No. 5043.

In the Matter of the Petition of GEORGE FRAN-
CIS ROWE for a Writ of Habeas Corpus

and for a Writ of Certiorari to Review the

Findings of Commissioner R. W. McCLEI^
LAND.

Writ of Habeas Corpus.

The United iStates of America to JOHN M. BOYLE,
United States Marshal for the Western District

of Washington, Northern Division, GREET-
ING:

WHEREAS, George Francis Rowe has filed a

petition in this court from which it doth appear that

he is illegally restrained of his liberty by you and in

which said petition he prays the Court for a writ of

habeas corpus directed to you commanding and ad-

monishing you to produce him before this Court and

then and there to show cause, if any you have, why

he should not be restored to his liberty,

—

NOW, THEREFORE, you are hereby ORDERED
and directed to produce the said George Francis

Rowe before this Court in the city of Seattle, King

County, Washington, instanter, and then and there

to show cause, if any you have, why he, the said

George Francis Rowe, should not be released from

your custody and restored to his liberty.

WITNESS the Honorable JEREMIAH NET-
ERER, Judge of United (States District Court for
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the Western District of Washington, Northern Di-

vision, on this the 29th day of January, 1920, and the

seal of said court.

[Seal] By F. M. HARSHBERGER,
Clerk.

Deputy.

WALTER B. ALLEN,
For G. F. Rowe. [85]

In obedience to the within writ, I produced the

body of George Francis Rowe instanter before the

Court, and I released him from custody on this the

30th day of January, 1920, by reason of the filing of

a bond of $3,000.00, which bond has been O.K.'d by

the Honorable Jeremiah Neterer, Judge of the Dis-

trict Court for the Western District of Washington,

Northern Division, and then by Ben L. Moore, As-

sistant U. S'. Attorney, same district.

JOHN M. BOYLE,
United States Marshal.

By W. E. Theodore,

Deputy U. 8. Marshal.

[Indorsed] : Writ of Habeas Corpus. Filed in the

United iStates District Court, Western District of

Washington, Northern Division. Jan. 30, 1920.

F. M. Harshberger, Clerk. By S. E. Leitch, Deputy.

[86]



vs. John M. Boyle. 103

In the United States District Court, Western District

of Washington, Northern Division.

No. 5043.

In the Matter of the Application of GEORGE
FRANCIS ROWE for a Writ of Habeas

Corpus.

Amended Return to Writ of Habeas Corpus.

Comes now JOHN M. BOYLE, United States

Marshal for the Western District of Washington, to

whom was directed a certain writ of habeas corpus

herein issued on the 30th day of January, 1920, and

certifies to the Court and respectfully shows and

represents as follows, to wit:

That the above-named George Francis Rowe, to-

gether with one Christian Tjosevig and others, were

duly and regularly charged by indictment with the

commission of certain crimes and offenses against

the United States of America, Southern District of

New York, in violation of sections 215 and 37 of the

United States Penal Code, which said indictment was

duly and regularly presented in the 3d day of October,

1919, in the District Court of the United States of

America for the Southern District of New York, by

the grand jurors for the United States of America

in and for said district ; that a certified copy of said

indictment is now on file herein in this court.

That after the presentment of said indictment as

aforesaid a bench warrant was duly and regularly

issued out of said court for the arrest of the said

George Francis Rowe and that thereafter, to wit:
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On the 9th day of October, 1919, the United States

Marshal for the Southern District of New York duly

and regularly made his return of said warrant that

he was unable to find the said George Francis Rowe
within his jurisdiction ; that the said George Francis

Rowe is now and ever since prior to the 17th day of

October, 1919, [87] has been a fugitive from jus-

tive and found within the Northern Division of the

Western District of Washington.

That on the 17th day of October, 1919, F. J. Colli-

gan, Deputy United States Marshal for the Western

District of Washington, filed with Robert W. Mc-

Clellan, United States Commissioner for the West-

ern District of Washington, a duly and regularly cer-

tified copy of said indictment and of said bench war-

rant and return of "not found" thereon as aforesaid,

and then and there subscribed and swore to a com-

plaint under oath before the said United States Com-

missioner, charging the said George Francis Rowe
with the commission of said offenses as aforesaid and

then and there filed said complaint for the removal

of said George Francis Rowe to said Southern Dis-

trict of New York; that thereupon, to wit, the 17th

day of October, 1919, a warrant for the arrest of said

George Francis Rowe on said charge was duly and

regularly issued by the said Robert W. McOlellan as

United 'States Commissioner ; that thereupon, to wit,

the 17th day of October, 1919, said F. J. Colligan, as

Deputy Marshal of the United States for the West-

ern District of Washington, apprehended and ar-

rested the said George Francis Rowe under and by

virtue of said warrant and brought said defendant be-
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fore the said Robert W. McClellan, United States

Commissioner.

That thereupon the said defendant, George Fran-

cis Rowe, executed and gave bond in the sum of

$3,000.00, being the amount fixed by said Commis-

sioner conditioned for the appearance of said George

Francis Rowe before the said Commissioner for hear-

ing on said complaint for removal.

That thereafter, from time to time, testimony was

adduced and heard from the said Commissioner on

behalf of the said defendant, George Francis Rowe
and on behalf of the United States [88] and that

after hearing the testimony and argument of coun-

sel the said United States Commissioner, Robert W.
McClellan, found that probable cause had been

shown to believe that the said defendant had com-

mitted the offenses as charged in the complaint and

directed that said defendant be held in bail in the

sum of $3,000.00 to appear before the District Court

of the United States for the 'Southern District of New
York.

That thereupon defendant failed and refused to

give bond conditioned for his appearance in New
York as aforesaid, and, with leave of said Commis-

sioner, did give bond in the sum of $3,000.00, ap-

proved by the said Commissioner, conditioned for the

appearance of the said defendant before the Judge

of the United States District Court for the Western

District of Washington, Northern Division, for hear-

ing on the matter of the removal of said defendant

to said District of New York to answer the said

indictment.
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That on the 29th day of January, 1920, said defend-

ant, George Francis Rowe, in person and by his coun-

sel, Walter B. Allen, Esquire, appeared in open court

before the Honorable Jeremiah Neterer, Judge of the

United States District Court for the Western Dis-

trict of Washington, and there applied for a writ

of habeas corpus to be directed to this respondent,

United States Marshal for the Western District of

Washington; that the Government, by its attorney,

Ben L. Moore, Assistant United States Attorney for

the Western District of Washington, thereupon ob-

jected to the granting of said writ upon the ground,

among others, that said George Francis Rowe was

then and there at large under bond and not in cus-

tody of the United iStates Marshal; whereupon the

application for the writ was by the Court denied;

that thereafter, on the said 29th day of January, 1920,

the said George Francis Rowe freely [89] and

voluntarily and of his own motion and volition, sur-

rendered himself to the custody of the United States

Marshal and thereupon filed his petition herein for

writ of habeas corpus ; that when the said defendant

Rowe then and there surrendered himself as afore-

said this respondent, as United States Marshal for

the Western District of Washington, acting under

and by virtue of warrants and proceedings herein-

above referred to, then and there held the said de-

fendant George Francis Rowe in custody until the

30th day of January, 1920; and on the said 30th day

of January, 1920, writ of habeas corpus issued herein

commanding this respondent to produce the body of

the said George Francis Rowe, whereupon this re-
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spondent produced the body of the said George Fran-

cis Rowe and the said George Francis Rowe there-

upon executed and gave bail bond in the sum of

$3,000.00 approved by the Honorable Jeremiah

Neterer, Judge of said court, conditioned that the

said George Francis Riowe would obey all orders that

the Court might make or render herein and to be

present in court whenever ordered or directed so to

do; that the said George Francis Rowe was there-

upon, over the objection of the attorney for the Gov-

ernment, released and at large under said bail bond

and has not been in the custody of this respondent

since said date.

That the said defendant George Francis Rowe is

the identical person named as defendant in the said

indictment hereinabove mentioned, and that there is

probable cause shown that the said defendant Rowe
committed the said offenses as charged, as shown by

the evidence adduced before the said Commissioner,

Robert W. McClellan on the said hearing, the tran-

script of which said evidence and the exhibits then

introduced by stipulation of the parties hereto was

considered by the Honorable Jeremiah Neterer,

Judge of the United States District Court [90]

as the evidence in this proceeding, and which said

transcript and exhibits are now on file herein as a

part of the record in this case, are hereby referred

to and made a part of this return.

That this amended return was made by leave of

Court had and obtained and sets forth the manner

and time of the detention of said defendant George
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Francis Rowe and the true cause of such detention of

said defendant.

WHEREFORE, this respondent prays that said

petition for writ of habeas corpus be denied ; that the

said writ of habeas corpus issued herein be discharged

and said defendant be ordered removed to the said

Southern District of New York and that this re-

spondent recover his costs herein.

JOHN M. BOYLE,
United ^States Marshal for the Western District of

Washington.

ROB 'TO. SAUNDERS,
United States Attorney.

BEN L. MOORE,
Assistant United States Attorney. [91]

The United States of America,

Western District of Washington,

Northern Division,—ss.

John M. Boyle, being first duly sworn, on his oath

deposes and says:

I am the United States Marshal for the Western

District of Washington and make this affidavit and

verification for and on behalf of myself as United

States Marshal. The matters and fact set forth and

alleged in the foregoing return are true.

JOHN M. BOYLE.

Subscribed and sworn to before me this 15th day

of March, 1920.

[Seal] F. M. HARSHBERGER,
Clerk U. S. District Court, Western Dist. of Wash-

ington.
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[Indorsed] : Amended Return to Writ of Habeas

Corpus. Filed in the United States District Court,

Western District of Washington, Northern Division.

Mar. 15, 1920. F. M. Harshberger, Clerk. By S. E.

Leitch, Deputy. [92]

United States District Court, Western District of

Washington, Northern Division.

In the Matter of the Application of GEORGE
FRANCIS ROWE for a Writ of Habeas

Corpus.

Answer of George Francis Rowe to the Amended

Return to the Writ of Habeas Corpus.

Conies now George Francis Rowe and for answer

to the amended return to the writ of habeas corpus

made herein on this date states

:

I.

Referring to the allegation beginning on the second

page and ending on the fourth line thereof, to the

effect that the said petitioner has been a fugitive

from justice, this petitioner denies such allegation,

each, every and all thereof and alleges the fact to be

that he is now and has been a continuous resident of

the city of Seattle in the State of Washington for

more than fifteen (15) years last past.

II.

This petitioner denies that the said Robert W. Mc-

Clelland, as United iStates Commissioner, directed

that he should give a bond in the sum of three thou-

sand dollars ($3,000.00) for his appearance before
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the District Court of the United States for the

Southern District of New York, but alleges the fact

to be that from the evidence introduced before the

said Commissioner the true and correct abstract of

which is set forth in the petitioner's petition for a

writ of habeas corpus on file herein, said Commis-

sioner held that such evidence entitled the Govern-

ment to an order for this petitioner's removal to New
York. Thereupon this petitioner asked leave to file

a bond for his appearance before the District Court

of the United States for the Western District of

Washington, Northern Division, before which court

the Government wrould, under the ruling of said

Commissioner, apply for [93] an order for this

petitioner's removal. Said application to be en-

larged upon bond was by the said Commissioner

granted and such bond executed and filed.

III.

This petitioner denies the allegations beginning on

the twenty-third line of the third page of said

amended return down to the end of the second line

of the fifth page and each, every and all thereof.

And in regard to the matters therein mentioned this

petitioner avers the facts to be as follows

:

That subsequent to the entry of the order by the

United States Commissioner McClelland as herein-

above mentioned this petitioner was notified by the

United 'States Attorney for the Western District of

Washington, Northern Division, that they would on

the 29th day of January, 1920, apply to the above-

entitled court for the order removing this petitioner

to the 'Southern District of New York. On the said
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date this petitioner with his counsel appeared in the

above-entitled court and informed the Judge thereof

that he desired to surrender himself to the United

States Marshal for the Western District of Washing-

ton and in order that the legality of these matters

might be inquired into would thereupon apply for a

writ of habeas corpus ; and this petitioner was then

informed in open court by the Judge presiding

therein that no writ of habeas corpus would be

granted until he was actually in the custody of the

United States Marshal. The Marshal was thereupon

directed to take the custody of this petitioner which

was done, and thereupon the petition for the said

writ of habeas corpus was filed and the order au-

thorizing said writ entered and the said writ was

issued. The Marshal thereupon brought the said

petitioner before the said Court in obedience to the

said writ [94] and the said writ was thereupon

heard and argued before the said Court. The said

petitioner announced in court that he had additional

evidence which he desired to offer, to wit: The evi-

dence of one Anderson, a mining engineer who was a

resident of Portland, Oregon, and whose where-

abouts was, prior to that very day, unknown to the

petitioner, and he was the mining engineer who had

the supervision of the examination work and he ac-

tually did the work from which the Government

draws its conclusion that the property involved in

this matter is worthless. And the Court was in-

formed at said time that said Anderson's conclusions

were that the property was actually a valuable prop-

erty for mining purposes. But the Court thereupon
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refused said request to hear said evidence. At the

conclusion of the argument of counsel for the Gov-

ernment and for this petitioner upon the said writ

of habeas corpus the Court announced that he would

take the matter under advisement. Petitioner

further states that after such announcement by the

Court the petitioner's counsel requested the Court

to enlarge the petitioner upon bail pending the

Court's decision in said matter. That this applica-

tion to be enlarged upon bail was granted and a bond

in the sum of three hundred dollars ($3,000.00), set-

ting forth said matters was furnished and approved

by the Court, and the said petitioner was thereupon

permitted his liberty pending the Court's decision

upon said writ of habeas corpus.

IV.

This petitioner further answering the said amended

return denies that any probable cause was shown

that the said petitioner has committed any offense

against the laws of the United States ; and further de-

nies that said indictment against him states offense

against the laws of the United States. [95]

WHEREFORE this petitioner prays as in his

petition for said writ of habeas corpus.

WALTER M. ALLEN,
Attorney for Petitioner.

LTnited States of America,

Western District of Washington,

Northern Division.

George Francis Rowe, being first duly sworn, on

oath states that he is the petitioner herein; that he

has read the foregoing answer to the amended re-
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turn to the writ of habeas corpus, knows the contents

thereof and believes the same to be true.

GEORGE FRANCIS; ROWE.

Subscribed and sworn to before me this 16th day

of March, 1920.

WALTER M. ALLEN,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Indorsed] : Answer of George Francis Rowe to

the Amended Return to the Writ of Habeas Corpus.

Filed in the United States District Court, Western

District of Washington, Northern Division. Mar.

17, 1920. F. M. Harshberger, Clerk. By S. E.

Leitch, Deputy. [96]

In the United States District Court, Western Dis-

trict of Washington, Northern Division.

No. 845.

No. 5043.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

GEORGE FRANCIS ROWE and CHRISTIAN
TJOSEVIG et al.,

Defendants.

In the Matter of the Application of GEORGE
FRANCIS ROWE for Writ of Habeas Corpus.

Order Discharging Writ of Habeas Corpus and Order

for Removal.

This matter came regularly on for final hearing
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and adjudication on the 15th day of March, 1920
y

the above-named George Francis Rowe appearing in

open court in person and by his attorney Walter B.

Allen, Esquire; and Ben L. Moore, Assistant United

States Attorney, appearing for and in behalf of the

United States; and it appearing to the Court from

the evidence adduced and from the records and files

herein that the said George Francis Rowe is in-

dicted in the District Court of the United States for

the Southern District of New York for the offense

of conspiring with the other defendants in said in-

dictment named to use the mails and postoffice es-

tablishment of the United States in the furtherance

and execution of a scheme to defraud, in violation of

Section 37 of the Penal Code of the United States;

and for the further offense of causing to be placed

writings, circulars and letters in the postoffice es-

tablishment of the United States for the purpose of

executing a scheme and artifice to defraud, in viola-

tion of section 215 of the Penal Code of the United

States; and the said George Francis Rowe having

been brought before me in the custody of the United

States Marshal for the Western District of Wash-

ington under warrant and commitment for examina-

tion and hearing on the application of the Govern-

ment to remove the said George Francis Rowe to the

said Southern District of New York for trial under

said indictment, and thereupon the said George

Francis Rowe having petitioned the Court for a

writ [97] of habeas corpus directed to the said

marshal, and the said writ of habeas corpus having

been issued by the Court, commanding the said mar-
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shal to produce the body of the said George Francis

Rowe instanter and then and there to show cause for

the detention of the said George Francis Rowe and

for the restraint of his liberty, it was thereupon

orally stipulated and agreed in open court by and on

behalf of said defendant, George Francis Rowe, and

the Government, with the Court consenting, that the

matter of the Government's application for the re-

moval of said defendant, as aforesaid, and the mat-

ter of the application of said defendant for a writ

of habeas corpus should be submitted and heard to-

gether at the same time and upon the same record,

evidence and arguments of counsel and be deter-

mined and adjudicated by the Court as one proceed-

ing.

That evidence having been adduced and argument

submitted by counsel on behalf of said defendant

and on behalf of the Government, and it sufficiently

appearing to the Court from said evidence and from

the record and files herein, including a certified copy

of said indictment, that the said George Francis

Rowe is the identical person named in said indict-

ment and that there is probable cause to believe that

the said George Francis Rowe is guilty of the

offenses therein charged, it is by the Court hereby

ORDERED AND ADJUDGED that the said writ

of habeas corpus heretofore issued herein be and

the same is hereby discharged and the said George

Francis Rowe be and he hereby is remanded and

committed to the custody of the United States Mar-

shal for the Western District of Washington.

And upon announcement by the Court of its deci-
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sion in discharging said writ of habeas corpus, the

said defendant George Francis Rowe having there-

upon in open court declined and refused to [98]

enter into bond to the United States conditioned for

his appearance for trial on the charge in said indict-

ment in the said Southern District of New York, and

having thereupon announced his intention to appeal

from said decision of the Court discharging said

writ of habeas corpus, it is, therefore, by the Court

hereby

FURTHER ORDERED that the said United

States Marshal for the Western District of Wash-

ington be, and he hereby is, commanded seasonably

to remove the said George Francis Rowe hence to

said Southern District of New York and there sur-

render him to the Marshal of that District, there to

be dealt with according to law, and make due return

of this warrant to the clerk of the District Court of

the United States for the Southern District of New
York, with a true statement of how he, the said Mar-

shal, has executed the same.

Done in open court this 15th day of March, 1920.

JEREMIAH NETERER,
United States District Judge for the Western Dis-

trict of Washington.

[Indorsed] : Order Discharging Writ of Habeas

Corpus and Order for Removal. Filed in the

United States District Court, Western District of

Washington, Northern Division. Mar. 15, 1920.

F. M. Harshberger, Clerk. By S. E. Leitch, Dep-

uty. [99]
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In the United States District Court for the Western

District of Washington, Northern Division.

In the Matter of the Application of GEORGE
FRANCIS ROWE for a Writ of Habeas Cor-

pus and for a Writ of Certiorari.

Bill of Exceptions.

This was an application for a writ of habeas cor-

pus and for a writ of certiorari to review the find-

ing of the United States Commissioner in and for

this District that an order of removal be entered re-

moving the applicant George Francis Rowe to the

District of New York for trial. The said applicant

was indicted in the Southern District of New York

and being a resident of the State of Washington

and not being found in New York, on the 17th of

October Deputy Marshal for this District appeared

before R. W. McClelland, the United States Com-

missioner and made complaint against the applicant

and certain other defendants mentioned in the in-

dictment charging that they had committed viola-

tions of Sections 215 and 37 of the United States

Penal Code and further set forth the finding of the

indictment in New York by the Grand Jurors and

attached a certified copy of the indictment to his

complaint and then alleged that the applicant was a

fugitive from justice.

The warrant was thereupon issued for his appre-

hension and a hearing was had before said Commis-

sioner and evidence taken both for the Government

and for the applicant herein and the commissioner
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found that proper cause had been shown to believe

that the applicant had committed the offenses as

charged in the complaint. That thereupon the said

Commissioner ordered the said defendant George

Francis Eowe committed into custody for his ap-

pearance before United States District Judge of the

Western District of Washington, Northern Div.,

for an order removing the said defendant to the

Southern District of New York for trial on said in-

dictment. That thereupon said defendant executed

bond for his appearance before the said United

States District Judge [100] in accordance with

the terms of said order of commitment and was

thereupon enlarged and released under said bond.

That thereafter on, to wit, the 10th day of Novem-

ber, 1919, it was orally stipulated in open Court in

the United States District Court of the Western

District of Washington, Northern Division at

Seattle, Washington, before the Honorable Jere-

miah Neterer, Judge presiding, by S. Lawrence

Miller, Assistant United States Attorney for the

Southern District of New York, and Walter B.

Allen, Attorney for defendant Rowe; that upon the

hearing to be had before said District Judge in the

Matter of Removal of said defendant to the South-

ern District of New York and in the Matter of

Application for a Writ of Habeas Corpus on behalf

of said defendant Rowe if such application should

be made that the stenographer's transcript of the

testimony adduced at the hearing before the said

Commissioner and the exhibits introduced in evi-

dence at said Commissioner's hearing should be con-
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sidered in evidence by the said District Judge. That

thereafterwards the defendant was notified to ap-

pear in this court and show cause, if any he had, why

an order should not be entered removing him to the

District Court of the United States for the South-

ern District of New York and in response to said

notice the applicant herein appeared in court volun-

tarily surrendered himself and was thereupon taken

into custody by the United States Marshal for this

District and thereupon filed his petition for a writ

of habeas corpus and for a writ of certiorari directed

to the Commissioner to review the evidence offered

before the Commissioner.

That thereupon the Court issued a Writ of Habeas

Corpus directing the United States Marshal forth-

with to have the body of said defendant George

Francis Rowe before the said court and to show the

cause of his detention. [101]

The cause came on regularly for hearing upon the

said writ and the return thereto made by said Mar-

shal on the 29th day of January, 1920, before the

Honorable Jeremiah Neterer, District Judge, Wal-

ter B. Allen, Esquire, appearing as counsel for the

petitioner and Ben L. Moore, Esquire, appearing as

counsel for the Government.

Thereupon counsel for the respective parties in

open court stipulated that a certain typewritten

transcript of testimony and certain papers and

documentary evidence then and there lodged with

the Court were the identical exhibits introduced in

evidence at said commissioner's hearing and was a
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full, true and correct transcript of the testimony

adduced at said hearing.

Thereupon, among other things, the following

occurred

:

EXCEPTION 1.

Mr. ALLEN.—Before proceeding with the argu-

ment I want to mention this desire on our part to

the Court; when Mr. Miller, Assistant District At-

torney from New York was here and this matter

was mentioned to your Honor something was said at

the time that there might possibly be additional evi-

dence, by one side or the other on some one certain

point. Your Honor said, I believe, at that time

that if there were and it were made known to the

Court, that you would pass upon the question

whether you would hear that additional evidence at

the time. Now, before proceeding with the argu-

ment I want to state that a witness came up last

night from Portland. His testimony will be im-

portant in this way in the hearing: This matter in

substance is concerning representations made for the

sale of mining stock, and this particular witness is

a mining engineer of experience and has had charge

of some work on that property recently for the cor-

poration for which this applicant was acting in the

sale of [102] stock, and I think that before the

matter is finally closed—preferably after the argu-

ment because the arguments will enlighten the Court

about the facts as we proceed and then the Court

will understand the testimony—I think before this

hearing is closed that we would like to offer this

additional evidence to the Court. He is an experi-
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enced mining engineer and has charge of some work

on this particular property for the corporation for

which the applicant was working.

The COURT.—Proceed.

AFTERNOON PROCEEDINGS.
At the close of his argument to the Court Mr.

Allen requested the privilege of calling Mr. Ander-

son, the mining engineer who was on the property

when Mr. Seagraves made his examination.

The COURT.—Have you any objection to receiv-

ing this testimony?

Mr. MOORE.—I do object to that.

ARGUMENT.
The COURT.—What is the nature of this testi-

mony, Mr. Allen % How long will it take ?

Mr. ALLEN.—He was there doing work for Mr.

Seagraves, if your Honor please, last summer I

think it was or the summer of 1917, and his testi-

mon}^ will be as to the value of the ore that is in this

property. In other words, it will be a mining en-

gineer's evidence from actual work on the property.

I am offering it because I want the Court to get all

the facts and circumstances about this.

The COURT.—Who is Mr. Seagraves? He ex-

amined the property and his report is rather deroga-

tory. [103]

Mr. ALLEN.—Rather derogatory.

The COURT.—He was there at that time?

Mr. ALLEN.—Yes.
The COURT.—And this testimony would be in re-

lation to the weight to be credited to the Seagrave

report ?
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Mr. ALLEN.—That is it exactly, and he does not

agree with Mr. Seagraves.

The COURT.—Oh, I do not think we will go into

that.

Mr. ALLEN.—I believe we will offer to show it in

the record, that he did this work as I have stated

for Mr. Seagraves; and from this work that was

done Mr. Seagraves made his inspection and re-

port ; that this witness is competent, qualified gradu-

ate engineer of experience and does not agree with

Mr. Seagraves.

The COURT.—I think that the Government

should have had notice if Mr. Seagraves ' report was

to be attacked. I think the Government should have

had notice.

Mr. ALLEN.—Well, the only point is, I didn't

know where Mr. Anderson was. We didn't know

how to get that information you see. I would like

also to offer to show by the witness that Mr. May-

hew, the Government Postal Inspector before the

hearing before the Commissioner got in touch with

Mr. Anderson, asked him about this matter, what he

found on the property, etc., and knew where he was

all the time. We did not know."

It was admitted by counsel for applicant in open

court that no notice had been given to the Govern-

ment of applicant's intention to offer in evidence

the testimony of the witness Anderson.

To the court's refusal to receive such evidence

counsel for the applicant then and there duly ex-

cepted, and hereby tenders such exception as excep-

tion number one and their bill of exceptions [104]
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to the Court to sign and seal and the Court does

hereby, sign and seal the same.

EXCEPTION 2.

During the course of the hearing before the Court

the defendant moved to dismiss the aforesaid com-

plaint and to quash the warrant issued thereon upon

the ground that the said complaint did not state facts

sufficient to show proper cause for the removal of

said defendant to the Southern District of New York

for trial, and that the said complaint did not show

that any act to effect the object of the alleged con-

spiracy within the meaning of the law had been

committed by any party thereto, and that the said

complaint did not state facts sufficient to constitute

an offense against any law of the United States, and

that the said complaint did not allege or show that

the indictment referred to therein was still pend-

ing. That the said motion to quash the said war-

rant and dismiss said complaint was by the Court

overruled and denied, to which action and ruling the

said defendant at the time excepted and his excep-

tion was allowed.

To which said ruling of the Court counsel for the

defendant then and there duly excepted and hereby

tenders this, as a portion of their bill of exceptions

to the Court to sign and seal and the Court does here-

by sign and seal the same.

EXCEPTION 3.

During the hearing before the Commissioner,

HOWAED B. MAYHEW, a witness called on be-

half of the Government, inter alia, testified as fol-

lows: [105]
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(Examination by Mr. MILLER.)

Q. Mr. Mayhew, are you acquainted with the de-

fendants Rowe and Hancock? A. Yes, sir.

Q. When did you meet Mr. Rowe?

A. In August of this year.

Q. Where? A. In 'Seattle.

Q. When did you meet Mr. Hancock?

A. In August of this year.

Q. Where? A. Seaside, Oregon.

Q. When you saw Mr. Hancock did you see Gov-

ernments Exhibit "J" for identification? (Hand-

ing paper to witness.)

A. I did.

Q. Will you state what was done with that ?

A. He gave it to me at that time.

Q. Do you know what was done with it formerly ?

A. I do.

Q. What?
A. That was made by him from his original notes.

Mr. ALLEN.—You would only know from what

he told you?

A. Yes, from what he told me.

Mr. ALLEN.—That is certainly hearsay.

Mr. MILLER.—Your Honor, the defendant Han-

cock is indicted as a member of this conspiracy.

The COURT.—Yes, it may be an admission.

Mr. McDONNALD.—I object to its admission on

behalf of the defendant. Your Honor has held there

must be a showing in this action of conspiracy before

any testimony of a third person is admissible. [106]

The COURT.—I have held the evidence shows a
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contractual relation which may turn out to be a con-

spiracy to establish fraud.

Mr. McDONNALD.—Your Honor, please, it isn't

what it may turn out to be. It is not a conspiracy

to defraud. The conspiracy charge here is a con-

spiracy to violate section 215 of the Penal Code.

Prior to the said examination of the witness May-

hew7 the defendant Rowe had been examined and

cross-examined. In the course of Rowe's testimony

he identified Government's Exhibit "G" as a report

made and given by defendant Hancock to the defend-

ant Rowe (Tr. 326-327), the said Exhibit "G" be-

ing the exhibit for comparison with which Govern-

ment Exhibit "J" being admitted for identification

prior to the testimony of the witness Mayhew (Tr.

349). The defendant Rowe admitted that defend-

ant Hancock had given to Rowe copy of a report that

Hancock had theretofore rendered to one Mr.

Godfrey, and that said Hancock wrote a supple-

mental report in the presence of Rowe and gave the

same to Rowe. Rowe further stated in his testi-

mony that Government's Exhibit "J" (purporting

to be report by Hancock to Mr. Godfrey) was

written in Hancock's handwriting which witness

recognized and that said Hancock had given to the

witness Rowe a typewritten copy of what he claimed

to be a report he had made to Mr. Godfrey, Govern-

ment's Exhibit "J."

After further argument the exhibit was admitted

in evidence and an exception allowed.

To which ruling of the Court, counsel for the de-

fendant then and there duly excepted and hereby
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tenders such exception as a portion of his bill of

exceptions to the Court to sign and seal and the Court

does hereby sign and seal the same. [107]

EXCEPTION 4.

At the conclusion of the hearing before the Com-

missioner the said Commissioner made a finding that

probable cause existed to which ruling of the Court

the defendant excepted and his exception was al-

lowed, and at the hearing in the above-entitled court

the Court found that probable cause existed to which

ruling of the Court the defendant excepted and his

exception was allowed.

To which ruling of the Court counsel for the de-

fendant then and there duly excepted and hereby

tenders this said exception as a portion of their bill

of exceptions to the Court to sign and seal, and the

Court does hereby sign and seal the same.

EXCEPTION 5.

During the hearing in the above-entitled court this

applicant contended that the complaint upon which

the warrant was issued did not allege or show that

the indictment referred to therein was still pending

and the proceedings should therefore be quashed,

which contention the Court overruled and to which

ruling of the Court the defendant then and there

excepted.

To which said ruling of the Court, counsel for the

defendant then and there duly excepted and hereby

tenders the same as a portion of his bill of exceptions

to the Court to sign and seal and the Court does

hereby sign and seal the same.

And now, as a furtherance of justice and that right
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may be done, the applicant George Francis Rowe

presents the foregoing as his bill of exceptions in this

case and prays that the same may be settled and al-

lowed, signed and certified by the Judge as provided

for by law.

WALTER B. ALLEN,
Attorney for Defendant, [108]

In the United States District Court for the Western

District of Washington, Northern Division.

In the Matter of the Application of GEORGE
FRANCIS ROWE, for a Writ of Habeas

Corpus and for a Writ of Certiorari.

Order Settling and Allowing Bill of Exceptions.

In the above-entitled cause the Court having on

the 15th day of March, 1920, entered an order and

judgment quashing and dismissing the writ of

habeas corpus theretofore issued herein and order-

ing the removal of the applicant to the 'Southern

District of New York for trial ; and the Court having

made and entered an order herein extending the

time for the application to prepare, serve and file

his proposed bill of exceptions until the 6 day of

April, 1920, and the said applicant having before the

expiration of said time prepared, served and lodged

with the clerk of this court, his proposed bill of

exceptions and the Government having secured an

order from the Court by stipulation of counsel, ex-

tending its time to prepare, serve and file its pro-

posed amendments thereto and the said amend-
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ments having been prepared, served and lodged with

the clerk of the court before the expiration of such

time and the applicant having dissented from said

proposed amendments, the matter came on regularly

for settling and certification before this Court on the

26th day of April, 1920, at which time the applicant

appeared by his attorney, Walter B. Allen, Esquire,

and the Government by Robert O. Saunders, Esquire,

District Attorney and the same being heard, certain

of said proposed amendments being granted, the ap-

plicant was ordered to redraft the bill in accordance

with the rulings of the Court thereon,

—

NOW, THEREFORE, it appearing to the Court

that the said prepared bill of exceptions has been

amended in accordance with the directions of the

Court, let the same be settled, allowed and certified.

[109]

Done in open court this the 29th day of April, 1920.

JEREMIAH NETERER,
Judge.

The foregoing bill of exceptions is correct in all

respects, and is hereby approved, allowed and settled

and made a part of the record herein.

Done in open court this the 29th day of April, 1920.

JEREiMIAH NETERER,
Judge.

We hereby acknowledge receipt of a copy and ser-

vice of the within bill of exceptions this 29th day of

April, 1920.

ROBT. C. SAUNDERS,
Attorneys for Plaintiff.

By E. D. DUTTON.
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[Indorsed]: Bill of Exceptions. Filed in the

United States District 'Court, Western District of

Washington, Northern Division, Apr. 29, 1920. F.

M. Harshberger, Clerk. By S. E. Leitch, Deputy.

[110]

In the United States District Court, the Western

District of Washington, Northern Division.

No. 5043.

In the Matter of the Petition of GEORGE
FRANCIS ROWE, for a Writ of Habeas

Corpus and for a Writ of Certiorari to Re-

view the Findings of Commissioner R. W.
McClelland.

Petition for Appeal.

To the Honorable JEREMIAH NETERER, Dis-

trict Judge and One of the Judges of the Above-

entitled Court, Presiding Therein

:

The above-named petitioner, George Francis

Rowe, conceiving himself aggrieved by the order and

decree made and entered by the above-named court

in the above-entitled cause under date of March 15,

1920, wherein and whereby, among other things, the

writ of habeas corpus heretofore issued herein di-

rected to the United States Marshal for this Dis-

trict was discharged and your petitioner herein re-

manded to the custody of said Marshal and an order

entered directing said Marshal to transfer your peti-

tioner to the District 'Court of the United States for

the Southern District of New York for trial under
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the indictment set forth in the petition for said writ

of habeas corpus, does hereby appeal from said or-

der and decree and from the whole thereof to the

United States Circuit Court of Appeals for the Ninth

Circuit for the reasons set forth in the assignment

of errors filed herewith.

And your petitioner prays that this, his petition

for said appeal, may be allowed and that the tran-

script of the record, proceedings and papers upon

which said order was made, duly authenticated may
be sent to the United States Circuit Court of Appeals

for the Ninth Circuit.

And your petitioner further petitions that pend-

ing the termination of said appeal by said United

States Circuit Court of Appeals for the Ninth Cir-

cuit, that your petitioner may be allowed [111]

his liberty under such bonds as to your Honor may
seem meet, just and sufficient, and that pending the

termination of such appeal the order for his re-

moval to the (Southern District of New York be

stayed.

Dated this the 15th day of March, 1920.

WALTER B. ALLEN,
Attorney for Said Petitioner.

[Indorsed] : Petition for Appeal. Filed in the

United 'States District Court, Western District of

Washington, Northern Division. March 15, 1920.

F. M. Harshberger, Clerk. Bv S. E. Leitch, Deputy.

[112]
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In the United States District Court, the Western

District of Washington, Northern Division.

No. 5043.

In the Matter of the Petition of GEORGE
FRANCIS ROWE, for a Writ of Habeas

Corpus and for a Writ of Certiorari to Re-

view the Findings of Commissioner R. W.
McClelland.

Assignment of Errors.

•Comes now George Francis Rowe, the petitioner

herein and files the following assignment of errors

upon which he will reply upon his appeal from the

order and decree made by this Honorable Court on

the 15th day of March, 1920, in the above cause.

I.

The United States District Court for the Western

District of Washington, Northern Division, erred

in discharging the writ of habeas corpus heretofore

issued therein.

II.

The said District Court erred in holding that the

indictment set forth in said petition for such writ

stated an offense under sections 215 and 37 of the

Penal Code of the United States.

III.

The said Court erred in holding that said indict-

ment stated any offense under the laws of the United

States.

IV.

The said Court erred in entering an order for his
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removal to the District Court of the United States

for the Southern District of New York for trial un-

der said indictment.

V.

The said Court erred in holding that the evidence

introduced before the Commissioner in his hearing

on the fugitive warrant issued under said indictment

was sufficient to show probable guilt or to entitle the

Government to the order for his removal to New
York.

WALTER B. ALLEN,
Attorney for Appellant. [113]

[Indorsed] : Assignment of Errors. Filed in the

United States District Court, Western District of

Washington, Northern Division. Mar. 15, 1920. F.

M. Harshberger, Clerk. By S. EL Leitch, Deputy.

[114]

In the United States District Court, the Western

District of Washington, Northern Division.

No. 5043.

In the Matter of the Petition of GEORGE
FRANCIS - ROWE, for a Writ of Habeas

Corpus and for a Writ of Certiorari to Re-

view the Findings of Commissioner R. W.
McClelland.

Order Allowing Appeal.

The defendant, having filed his petition }for an

order granting him an appeal to the United States

Circuit Court of Appeals for the Ninth Circuit from
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the decree and order entered herein on the 15th day

of March, 1920, discharging his writ of habeas cor-

pus and directing his removal to the District Court

for the Southern District of New York for trial, and

that pending the termination of said appeal he be

allowed his liberty,

—

IT IS ORDERED that the said petition on appeal

be and the same hereby is granted.

IT IS FURTHER ORDERED that the said pe-

titioner be granted his liberty pending said appeal

or such order as to the said United 'States Circuit

Court of Appeals for the Ninth Circuit shall make

or order to be made or entered therein, upon his

filing a bond herein conditioned as provided for by

law with two or more sureties, in the sum of Three

Thousand and no/100 Dollars, and that pending the

termination of such appeal the order directing the

removal of said petitioner to the Southern District

of New York be stayed.

Dated this the 15th day of March, 1920.

JEREMIAH NETERER,
Judge.

[Indorsed] : Order Allowing Appeal. Filed in

the United States District Court, Western District

of Washington, Northern Division. March 15, 1920.

F. M. Harshberger, Clerk. By S. E. Leitch, Deputy.

[115]
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United States District Court, Western District of

Washington, Northern Division.

No. 5043.

In the Matter of the Application of GEORGE
FRANCIS ROWE, for a Writ of Habeas

Corpus.

Admission of Service of Order Allowing Appeal, etc.

•Service is admitted of the petition for an order

allowing an appeal, of the assignment of errors, of

the order allowing said appeal, of the bond on appeal

and of the citation issued thereunder.

Dated this the 15th day of March, 1920.

BEN L, MOORE;,

Asst. United States District Attorney.

[Indorsed] : Filed in the United !States District

Court, Western District of Washington, Northern

Division. Mar. 17, 1920. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [116]

United States District Court, Western District of

Washington, Northern Division.

No. 5043.

In the Matter of the Application of GEORGE
FRANCIS ROWE, for a Writ of Habeas

Corpus.
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Praecipe for Transcript of Record.

To the Clerk of the Above-entitled Court:

You will please issue record on appeal herein con-

sisting of

—

1. Petition for writ (omitting copy of indict-

ment) .

2. Complaint of C'olligan and indictment at-

tached and warrant.

3. Amended return to writ of habeas corpus.

4. Answer to the amended return to the writ of

habeas corpus.

5. Order for writ of habeas corpus.

6. Writ of habeas corpus.

7. Order discharging writ.

8. Bill of exceptions.

9. Petition for appeal.

10. Assignment of errors.

11. Order allowing appeal.

12. Citation.

WALTER B. ALLEN,
Attorney for Applicant.

I waive the provisions of the Act approved Febru-

ary 13, 1911, and direct that you forward typewrit-

ten transcript of record to the Circuit Court of Ap-

peals for printing as provided under Rule 105 of this

court.

WALTER B. ALLElN,

Attorney for Applicant.

[Indorsed] : Praecipe for Transcript of Record.

Filed in the United States District Court, Western



136 George Francis Rowe

District of Washington, Northern Division. Apr.

10, 1920. F. M. Harshberger, Clerk. By S. E.

Leitch, Deputy. [117]

United States District Court, Western District of

Washington, Northern Division.

No. 5043.

In the Matter of the Petition of GEORGE FRAN-
CIS ROWE for a Writ of Habeas Corpus and

for a Writ of Certiorari to Review the Find-

ings of Commissioner R. W. McCLELLAND.

Certificate of Clerk U. S. District Court to Transcript

of Record.

United States of America,

Western District of Washington,—ss.

I, F. M. Harshberger, Clerk of the United States

District Court, for the Western District of Wash-
ington, do hereby certify this typewritten transcript

of record consisting of pages numbered from 1 to 117,

inclusive, to be a full, true, correct and complete

copy of so much of the record, papers, and other

proceedings in the above and foregoing entitled cause,

as is required by praecipe of counsel filed and shown

herein, as the same remain of record and on file in the

office of the clerk of said District Court, and that the

same constitute the record on appeal herein from the

judgment of said United States District Court for

the Western District of Washington to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit.
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I further certify the following to be a full, true and

correct statement of all expenses, costs, fees and

charges incurred and paid in my office by or on be-

half of the petitioner for making record, certificate

or return to the United States Circuit Court of Ap-

peals for the Ninth Circuit in the above-entitled

cause, to wit: [118]

Clerk's fee (Sec. 828, R. S. U. S.), for making

record, certificate or return, folios at

15^ $48.75

Certificate of Clerk to transcript of record

—

4 folios at 15^ ,
60

Seal to said Certificate 20

I hereby certify that the above cost for preparing

and certifying record amounting to $49.55, has been

paid to me by counsel for petitioner.

I further certify that I hereto attach and herewith

transmit the original citation issued in this cause.

IN WITNESS WHEREOF I have hereto set my
hand and affixed the seal of said District Court at

Seattle, in said District, this 6th day of May, 1920.

[Seal] F. M. HARSHBERGER,
Clerk United States District Court. [119]

In the United States District Court, the Western Dis-

trict of Washington, Northern Division.

In the Matter of the Petition of GEORGE FRAN-
CIS ROWE for a Writ of Habeas Corpus

and for a Writ of Certiorari to Review the

Findings of Commissioner R. W. McCLEL-
LAND.
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Citation.

The President of the United States to JOHN M.

BOYLE, United States Marshal for the West-

ern District of Washington, Northern Division,

and to ROBERT C. SAUNDER, District Attor-

ney for the United (States for the Western Dis-

trict of Washington, Northern Division:

You are hereby cited and admonished to be and ap-

pear at the United 'States Circuit Court of Appeals

for the Ninth Circuit to be held at the city of San

Francisco, in the State of California, within thirty

(30) days from the date of this writ pursuant to an

appeal filed in the clerk's office of the United (States

District Court for the Western District of Washing-

ton, Northern Division, wherein George Francis

Riowe was the petitioner for a writ of habeas corpus

and John 'M. Boyle, as the United States Marshal for

the Western District of Washington, Northern Divi-

sion, was the respondent, to show cause, if any there

be, why the judgment, order and decree in said ap-

peal mentioned, should not be corrected, and speedy

justice should not be done to the parties in that be-

half.

WITNESS the Honorable EDWARD W. WHITE,
Chief Justice of the Supreme Court of the United

States of America, this the 15th day of March, 1920',

and of the Independence of the United States, the

one hundred and forty-fourth.

JEREMIAH NETERER,
United iStates District Judge, Presiding in Said Cir-

cuit.

[Seal] Attest: F. M. HARSHBERGER,
Clerk. [120]
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[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. Mar. 15, 1920. F. M. Harshberger, Clerk.

By S. E. Leitch, Deputy.

[Endorsed]: No. 3489. United States Circuit

Court of Appeals for the Ninth Circuit. George

Francis Rowe, Appellant, vs. John M. Boyle, as

United iSltates Marshal for the Western District of

Washington, Northern Division, Appellee. Tran-

script of Record. Upon Appeal from the United

States District Court for the Western District of

Washington, Northern Division.

Filed May 10, 1920.

F. D. MONOKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.

United States District Court, Western District of

Washington, Northern Division.

No. 5043.

In the Matter of the Application of GEORGE
FRANCIS ROWE for a Writ of Habeas

Corpus and for a Writ of Certiorari.

Order Extending Time, to and Including May 10,

1920, to Prepare and Transmit Transcript of

Record.

Now, on this 1st day of May, 1920, upon motion of
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attorney for petitioner, it is ordered that the time

within which the clerk of this court may prepare, cer-

tify and transmit to the United States Circuit Court

of Appeals the transcript of the record in this cause

be, and the same is hereby extended to and including

the 10th day of May, 1920.

JEREMIAH NETERER,
District Judge.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. May 1, 1920. F. M. Harshberger, Clerk.

By iS. E. Leitch, Deputy.

United States District Court, Western District of

Washington, Northern Division.

No. 5043.

In the Matter of the Application of GEORGE
FRANCIS ROWE for a Writ of Habeas

Corpus.

Order Extending Time to and Including May 1, 1920,

to Prepare and Transmit Transcript of Record.

Now, on this 12th day of April, 1920, upon motion

of attorney for petitioner, George Francis Rowe, and

for sufficient cause appearing, it is ordered that the

time within which the clerk of this court may prepare,

certify and transmit to the United States Circuit

Court of Appeals the transcript of the record in this

cause be, and the same is hereby extended to and in-

cluding the 1st day of May, 1920.

JEREMIAH NETERER,
District Judge.
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[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern Di-

vision. Apr. 12, 1920. F. M. Harshberger, Clerk.

By S. E. Leitch, Deputy.

No. 3489. United States Circuit Court of Appeals

for the Ninth Circuit. Filed May 10, 1920. F. D.

Monckton, Clerk.

[Endorsed] : Printed Transcript of Record. Filed

July 1, 1920. F. D. Monckton, Clerk.
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GEORGE FRANCIS ROWE,
Appellant,

vs.

JOHN M. BOYLE, as United States Marshal for

the Western District of Washington, North-

ern Division,

Appellee.

Upon Appeal from the United States District Court

for the Western District of Washington,

Northern Division.

PROCEEDINGS HAD IN THE
UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.
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At a stated term, to wit, the September term, A. D.

1920, of the United States Circuit Court of Ap-

peals for the Ninth Circuit, held at the courtroom,

in the City of Seattle, in the State of Washington,

on Monday, the twentieth day of September, in

the year of our Lord one thousand nine hundred

and twenty. Present: The Honorable WILL-
IAM B. GILBERT, Senior Circuit Judge, Pre-

siding; The Honorable WILLIAM H. HUNT,
Circuit Judge; The Honorable CHARLES E.

WOLVERTON, District Judge.

No. 3489.

GEORGE FRANCIS ROWE,
Appellant,

vs.

JOHN M. BOYLE, as United States Marshal for the

Western District of Washington, Northern

Division,

Appellee.

Order of Submission.

ORDERED appeal in the above-entitled cause ar-

gued by Mr. Walter B. Allen, counsel for the appel-

lant, and by Mr. Robert E. Capers, Assistant United

States Attorney, and counsel for the appellees, and

submitted to the Court for consideration and decision.
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At a stated term, to wit, the October Term, A. D. 1920,

of the United States Circuit Court of Appeals

for the Ninth Circuit, held in the courtroom

thereof, in the City and County of San Francisco,

in the State of California, on Monday, the

eighteenth day of October, in the year of our

Lord one thousand nine hundred and twenty.

Present: The Honorable WILLIAM B. GIL-

BERT, Senior Circuit Judge, Presiding; The

Honorable ERSKINE M. ROSS, Circuit Judge;

The Honorable WILLIAM H. HUNT, Circuit

Judge.

IN THE MATTER OF THE FILING OF CER-
TAIN OPINIONS AND OF THE FILING
AND RECORDING OF CERTAIN DE-

CREES.
By direction of the Honorable William B. Gilbert

and William H. Hunt, Circuit Judges, and the Hon-

orable Charles E. Wolverton, District Judge, before

whom the causes were heard, ORDERED that the

typewritten opinion this day rendered by this Court

in each of the following entitled causes be forthwith

filed by the clerk, and that a decree be filed and re-

corded in the minutes of this court in each of the said

causes in accordance with the opinion filed therein:

* * * George Francis Rowe, Appellant, vs. John

M. Bo}de, as United States Marshal, etc., Appellee.

No. 3489. * * *
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 3489.

GEORGE F. EOWE,
Appellant,

vs.

JOHN M. BOYLE, United States Marshal,

Appellee.

Opinion U. S. Circuit Court of Appeals.

Appeal from the District Court of the United

States for the Western District of Washington,

Northern Division.

Before GILBERT and HUNT, Circuit Judges, and

WOLVERTON, District Judge.

Upon appeal from an order discharging a writ of

habeas corpus and directing removal of appellant

Rowe to the jurisdiction of New York for trial.

Complaint was made before a Commissioner at

Seattle that Rowe and Tjosevig and others willfully

and feloniously committed certain offenses against

the laws of the United States as alleged in the in-

dictment (certified copy of which is part of the com-

plaint) presented to the United States District Court

in New York, charging said persons in the first five

counts with violations of section 215 and in the sixth

count with violation of section 37 of the Criminal

Code.

The complaint alleged issuance of a bench warrant

and returned by the marshal for the Southern Dis-
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trict of New York to the effect that he could not find

Kowe and Tjosevig within his jurisdiction, and that

they were fugitives from justice and were within the

Northern Division of the Western District of the

State of Washington. At the hearing before the

Commissioner at Seattle the defendant moved to dis-

miss upon the ground that the complaint did not

state facts sufficient to show probable cause for the

removal of the defendant. This motion was denied,

and upon evidence introduced the Commissioner

found that probable cause had been shown to believe

that defendant had committed the offense as charged

in the complaint, and ordered defendant to be held

in bail to appear before the proper District Court in

New York. Thereafter appellant surrendered him-

self to the United States Marshal and filed in the

District Court for the District of Washington petition

for a writ of habeas corpus and writ of certiorari to

review the findings of the Commissioner. An order

to show cause was granted. After due return by the

marshal, hearing was had by the District Court and

the writ of habeas corpus was discharged and

order of removal was made. Defendant Eowe ap-

pealed.

Appellant questions the sufficiency of the indict-

ment to state a cause of action, and argues that the

evidence was insufficient to warrant an order of re-

moval and that the District Court erred in refusing

to allow the defendant to introduce the testimony of

a certain witness.

HUNT, Circuit Judge

:

After the Government introduced the indictment
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and Rowe admitted that he was the person named

therein, a prima facie case was established. Gayon

vs. McCartney, 252 U. S. 171.

Whether the evidence considered by the District

Court showed probable cause for believing defend-

ant-appellant guilty of having devised and intended

to devise the scheme and artifice to defraud, as

charged in the indictment, and whether defendant

for the purposes of executing such scheme and at-

tempting so to do unlawfully used the mails as al-

leged, or whether defendant-appellant, together with

others, conspired to violate section 215 of the Penal

Code, as charged, cannot be decided because the evi-

dence taken before the Commissioner and the Dis-

trict Court upon the question of the existence of

probable cause is not annexed to the petition and is

not part of the proceeding before the District Court

upon application for writ of habeas corpus. In the

petition for the writ petitioner sets forth a summary
of the evidence of a number of witnesses who testified

before the Commissioner, but the bill of exceptions

does not contain the evidence heard by the Commis-

sioner and there is no certification by the District

Judge that the summarized statement in the petition

is correct, or that it includes all of the evidence upon

which the order of removal was made; nor is there

any stipulation to the effect that such summary is a

full and correct statement of the evidence presented

to the court. In Greene vs. Henkel, 183 U. S. 249,

upon an appeal from an order denying an applica-

tion for a writ of habeas corpus, the Supreme Court

said: "We must assume, in the absence of the evi-
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dence taken before the Commissioner and approved

by the District Judge, that their finding of probable

cause was sustained by competent evidence, bearing

in mind also that on this proceeding the court would

not in any event look into the weight of evidence on

that question."

The appellant urges that the indictment is wholly

insufficient. Reduced to narrative, the facts as

stated are: That the Tjosevig-Kennecott Copper

Company was a Washington corporation ; that Rowe
and others having devised and intended to devise

a scheme to defraud certain named persons of money
and property by means of false representations, did,

for the purpose of executing said scheme and artifice,

place and cause to be placed in the United States

mails a certain letter thereinafter described; that

defendants induced a firm of stock brokers, Willis

& Company of New York, to sell and offer to the

"victims" 500,000 shares of stock of the Tjosevig-

Kennecott Copper Company through advertise-

ments, pamphlets and letters mailed by Willis &
Company and its agents, to the "victims," and that

it was the purpose of the defendants to offer the

500,000 shares of stock and other stock by advertis-

ing and the use of the mails and to induce "victims"

to buy the stock for cash, holding out that the money

received from the sale of stock would be used to

develop the property of the Copper Company, de-

fendants well knowing such representations to be

false and fraudulent. The defendants were to hold

out to the "victims" that Howarth & Company, of

Idaho, had bought 50,000 shares of stock and paid
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therefor $25,000, which representations were false

and known to be false ; and were to represent to the

"victims" that the entire proceeds from the sale of

stock, less commissions to brokers, would go into the

treasury and would be used to develop the property.

They were also falsely and fraudulently to represent

to the "victims" that the Copper Company owned

twenty-two mining claims in Alaska, free of all debt,

and that stock offered for sale was treasury stock,

and that there were about 800 tons of copper

ore on the property ready for shipment and that

trial shipments showed the ore to contain $19.20

silver to the ton, and that the Copper Company

owned a rich copper property which had been inves-

tigated by well-known mining engineers who had re-

ported that the possibilities of the property were

second, if not equal, to the well-known Kennecott

Copper mines in Alaska, and that the property had

long been known to contain vast quantities of copper

ore; that the work already done had uncovered and

made ready for shipment about 1,600,000 pounds of

high-grade ore, and that the property was only seven

miles from the railroad, and that an aerial tramway

would be constructed from the property to the

railroad; that the property was opposite the famous

Bonanza copper mines and that the geological for-

mation was identical with that of the Kennecott,

"known as the world's richest copper mine," and

that one of the claims contained a great body of

glance, which would run from 35% to 70% copper;

that 800 tons of this high-grade ore were ready for

shipment, and that a conservative estimate of the ore
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bodies uncovered showed copper to the value of

$2,000,000; that the plan was to mine and ship the

ore on a Large scale, and for this purpose a half a

mil lion shaves of treasury stock were offered for

public subscription at £1 per share and that the

funds realized from the sale of the stock were to be

used to build a tramway and to erect a mill and

construct accommodations for men, and that the

stock subscriptions, as well, were to be used to erect

a mill and to build a tramway in order that shipping

of an enormous tonnage would be commenced and

that the stockholders would thus be enabled to par-

ticipate in the profits made from the metal; that

500,000 shares had been subscribed for, and that it

was not probable that further offer of treasury stock

would be made, and that based upon amount of ore

already available for mining and shipment the stock

of the company should be worth at least $2 per share,

and that with additional equipment and further de-

velopment the shares would be worth from ten to

twenty times their price of $1.00 per share. It is

charged that the foregoing representations were

false and known to be false.

Part of the scheme charged was that the "vic-

tims" should be fraudulently and falsely told by

defendants that the Copper Company owned 440

acres of highly mineralized ground, and that sev-

eral million dollars worth of high-grade ore was

available for mining and shipment and there would

be an active and strong market for the stock of

the company in Xew York, and that $5 a share

might be expected within a few weeks, and that on
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the then present showing of the properties, fully

$4,000,000 worth of copper was in sight and the

intrinsic value of the shares was about $3, and that

assays showed the ore was similar to that of the

Bonanza mine and that certain named engineers

had made favorable reports on the property.

It is alleged that defendants mailed circulars

to certain named persons, the circulars, which are

set forth, containing statements as to the property

and stock, and that they mailed letters to certain

persons advising them that the property should

prove as valuable as the Kennecott, and that the

shares should be worth at least $15 or $20 if the

most reasonable expectations should prove true.

The sixth count charges a conspiracy to violate

section 215 of the Criminal Code, and alleges that

a part of the conspiracy was that the defendants

were to procure a certain named firm of stock

brokers to offer to the "victims" 500,000 shares

of stock through advertisement, pamphlets and let-

ters, to be mailed to the "victims," and that they

were to represent that the money received from the

sale of the stock should be used to develop the

property, all of which was known to be false and

fraudulent to defendants. Further allegations of

conspiracy charge that the defendants were to do

the things referred to in the allegations of the

counts charging the use of the mails in the scheme

to defraud. The representations are alleged to

have been known by defendants to be false and

fraudulent. The overt acts under the conspiracy

charge are that in pursuance of the plan and to
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effect the object thereof, there were certain con-

versations had and that letters which are set forth

were written and mailed and that checks for cer-

tain alleged sums were received.

The indictment sufficiently charges these essen-

tials: That a scheme to defraud was intentionally

devised by defendants; that to effect or to attempt

to effect the object of the scheme, defendant placed

or caused to be placed mail matter in a postoffice

of the United States. United States vs. Young,

232 U. S. 155 ; Linn vs. United States, 234 Fed. 543.

It is not necessary in an indictment under sec-

tion 215, supra, that the scheme itself appear to be

fraudulent on its face (McConkey vs. United

States, 171 Fed. 829; Looker vs. United States,

240 Fed. 932), or that it be alleged that anyone

has actually lost money or been defrauded. See

above cases and Weeber vs. United States, 62 Fed.

748; United States vs. Hess, 124 U. S. 483. The

charge of conspiracy is also sufficient.

Finally, if there were any doubt as to the valid-

ity or sufficiency of the indictment, the proper

court for the resolution of any such question is

that in which the indictment has been returned

and not that where proceedings in removal are in-

stituted. Stallings vs. Splain, U. IS., decided

June 1, 1920; Haas vs. Henkel, 216 U. S. 462.

The order appealed from is affirmed.

Affirmed.

[Endorsed]: Opinion. Filed October 18, 1920.

F. D. Monckton, Clerk. By Paul P. O'Brien,

Deputy Clerk.
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Ninth Circuit.

No. 3489.

GEORGE FRANCIS ROWE,
Appellant,

vs.

JOHN M. BOYLE, as United States Marshal for

the Western District of Washington, North-

ern Division,

Appellee.

Decree U. S. Circuit Court of Appeals.

Appeal from the District Court of the United

States for the Western District of Washington,

Northern Division.

This cause came on to be heard on the Transcript

of the Record from the District Court of the

United States for the Western District of Wash-

ington, Northern Division, and was duly submitted.

On consideration whereof, it is now here ordered,

adjudged, and decreed by this Court, that the order

of the said District Court in this cause be, and

hereby is, affirmed.

[Endorsed] : Decree. Filed and entered October

18, 1920. F. I). Monckton, Clerk. By Paul P.

O'Brien, Deputy Clerk.
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At a stated term, to wit, the October Term, A. D.

1920, of the United States Circuit Court of

Appeals for the Ninth Circuit, held in the

courtroom thereof, in the City and County of

San Francisco, in the State of California, on

Monday, the sixth day of December, in the year

of our Lord one thousand nine hundred and

twenty. Present: The Honorable WILLIAM
H. HUNT, Circuit Judge, Presiding; the

Honorable FEANK H. RUDKIN, District

Judge.

No. 3489.

GEORGE FRANCIS ROWE,
Appellant,

vs.

JOHN M. BOYLE, as United States Marshal for

the Western District of Washington, North-

ern Division,

Appellee.

Order Denying Petition for Rehearing.

On consideration thereof, and by direction of the

Honorable William B. Gilbert and William H.

Hunt, Circuit Judges, and the Honorable Charles

E. Wolverton, District Judge, before whom the

cause was heard, it is ORDERED that the peti-

tion, filed November 17, 1920, on behalf of the ap-

pellant for a rehearing of the above-entitled cause

be, and hereby is denied.
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United States Circuit Court of Appeals for the

Ninth Circuit.

No. 3489.

GEORGE FRANCIS ROWE,
Appellant,

vs.

JOHN M. BOYLE, as U. S. Marshal, etc.,

Appellee.

Order Staying Issuance of Mandate Under Rule

32 Until After Supreme Court U. S. Passes

Upon Petition for Writ of Certiorari, etc.

Upon telegraphic application of Mr. Clarence L.

Reames, counsel for the appellant, annexed hereto,

and good cause therefor appearing, ORDERED
mandate of this Court under Rule 32 in the above-

entitled cause stayed to and including January 10,

1921, and provided a petition for writ of certiorari

be docketed and submitted to said Supreme Court

agreeably to subdivision 4 of rule 37 of the said

Supreme Court, within said period, and in that

event said mandate be further stayed until after

the determination of said petition.

Dated San Francisco, Calif., December 6, 1920.

WM. H. HUNT,
United States Circuit Judge.
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[TELEGRAM.]
Delivery No. 970, Nov. 27, '20.

R15cbhs 33 nl 9pm
Mp Newyork Nov 27 20.

John W. Preston,

Atty. at Law,

San Francisco.

Believe petition rehearing Rowe versus Boyle

number thirty four eighty nine should be granted

but if denied request for me thirty days to apply

writ certiorari supreme court and to stay mandate

meantime. REAMES.

[Endorsed] : Order Staying Issuance of Man-

date, etc. Filed December 6, 1920. F. D. Monck-

ton, Clerk.
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United States Circuit Court of Appeals for the

Ninth Circuit,

No. 3489.

GEORGE FRANCIS ROWE,
Appellant,

vs.

JOHN M. BOYLE, as United States Marshal for

the Western District of Washington, North-

ern Division,

Appellee.

Certificate of Clerk U. S. Circuit Court of Appeals

to Record Certified Under Section 3 of Rule 37

of the Rules of the Supreme Court of the

United States.

I, Frank D. Monckton, as Clerk of the United

States Circuit Court of Appeals for the Ninth

Circuit, do hereby certify the foregoing one hun-

dred and fifty-eight \ (158) pages, numbered from

and including 1 to and including 158, to be a full,

true and correct copy of the entire record of the

above-entitled case in the said Circuit Court of

Appeals, made pursuant to request of counsel for

the appellant, and certified under section 3 of rule

37 of the rules of the Supreme Court of the United

States, as the originals thereof remain on file and

appear of record in my office.
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ATTEST my hand and the seal of the said

United States Circuit Court of Appeals for the

Ninth Circuit, at the City of San Francisco, in the

State of California, this 11th day of December, A.

D. 1920.

[Seal] F. D. MONCKTON,
Clerk.

By Paul P. O'Brien,

Deputy Clerk.
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Marshall,
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No.

APPEAL FROM THE DISTRICT COURT,
WESTERN DISTRICT OF WASH-

INGTON, NORTHERN
DIVISION

Sritf nf Appellant

This is an appeal from an order of the District

Court, Western District of Washington, Northern

Division, quashing a writ of habeas corpus and

ordering the removal of the appellant to the South-

ern District of New York for trial under an indict-

ment found there charging a violation of sections

215 and 37 of the penal code.



HISTORY OF THE CASE

The appellant has been a highly respected citi-

zen of Seattle for thirty odd years. His business

has been that of advertising. In the spring of

1916, a man by the name of Harper held an option

on certain quartz mining claims in Alaska, known

as the Tjosevig claims; he broached the disposition

of the claims to Mr. Rowe. Rowe previously had

met a Mr. McDonald and Snyder in Montana.

They were residents of Spokane, Washington, and

at the time were looking for high grade copper

claims. (Tr. p. 29.) Rowe was informed that an

engineer by name of Lavensaler, a resident of Ta-

coma, had reported favorably on these claims. He

went to see this engineer who spoke highly of the

claims. (Tr. p. 31.) Rowe presented the matter

to McDonald. As Harper's option had about ex-

pired, it was agreed between Harper, Rowe and Mc-

Donald that Rowe should go into Alaska and secure

either a new option, or an extension until the claims

could be properly investigated. This, Rowe did,

McDonald paying Tjosevig $4,000 for the option.

While he was in Alaska, Rowe inquired about the

claims and they were spoken very highly of; the

newspaper at Cordova had a laudatory article and
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the Chamber of Commerce Bulletin predicted great

things of this property; one man informed Rowe

that there was a mountain of bornite there. (Tr.

p. 2.)

Harper had shown Rowe some telegrams from

one Priesner, a druggist, boosting the claims. Rowe

went to Stewart & Holmes, wholesale druggists of

Seattle, inquiring about Priesner and they told

him Priesner was absolutely on the square, "even

in a mining deal." (Tr. p. 30.)

Rowe himself does not know a copper mine

from granite quarry. He ascertained that the

properties were owned mainly by two brothers,

who had become enemies and had not spoken to

one another for over a year. He had to make a

separate deal with each brother. He also learned

that C. Colcock Jones, a mining engineer of na-

tional repute, resident of Los Angeles, had made

an investigation and report on the properties sev-

eral years previously. Upon his return to Seattle

he informed Mr. McDonald and others of what he

had learned; he telegraphed Jones in Los Angeles

for his opinion upon the mine, and received from

him the following telegram:



"My opinion favorable, successful mining
assured, if properly financed and managed.

"

(Tr. p. 33.)

They then broached the matter to several prom-

inent men in Seattle, including Governor M. E.

Hay, and there was organized the corporation

known as the Tjosevig-Kennecott Copper Com-

pany, and Rowe was sent back into Alaska the

third time for the purpose of getting the owners

of the property to take land in payment of the

claims and give the corporation the right to sell

any or all of the stock at a certain figure per share,

with the further agreement that if the corporation

failed to sell enough to make certain stated pay-

ments, its right to sell would cease. (Tr. p. 33.)

Rowe accomplished this and upon his return to Se-

attle the corporation created him, McDonald and

Snyder as its fiscal agents to sell the stock. Rowe

then went to Spokane and inquired as to the reputa-

tion of Mr. McDonald, and he was told by every

bank in the city of Spokane, without a single ex-

ception that Mr. McDonald was absolutely depend-

able and trustworthy, and was a stockholder in sev-

eral of the banks. (Tr. p. 34.) He met the west-

ern land agent of the Milwaukee road, who knew

engineer Jones personally, and who informed Mr.

Rowe that he would bank a million dollars, if he
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had it, on Jones' judgment in a mining matter.

Rowe, in the meantime, had received Jones' full

and complete engineering report which was very

laudatory. While Mr. Rowe was in Alaska he as-

certained that a Mr. Hancock, mining engineer and

superintendent of the Mother Load Mine, which is

a big producing mine in Alaska, had made a report

upon these properties, and Mr. Hancock delievered

to Mr. Rowe, at the request of Nels Tjosevig, what

Mr. Hancock claimed to be a copy of such report.

Mr. Rowe read it, and while it is very laudatory it

did not state definitely that there were 800 tons

of ore on the surface, and certain other things

which Hancock had orally stated to Rowe. Rowe

called his attention to that and Hancock then

caused to be written, and gave him a supplemental

report, setting forth such to be the fact.

In order to more fully satisfy themselves that

the properties were very valuable, and that these

reports were true, they decided to take a Mr. Mc-

Kinnis to the properties and get his opinion there-

on. Mr. McKinnis is a large operator of Idaho,

residing at Spokane, and has followed mining all

of his life, as well as having taken a mining course

in college. -He is a man whose honesty and integ-

rity is unquestioned, and who is considered to be
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very able, and who is more or less well known in

New York. It was therefore arranged that Mr.

Rowe and Snyder should go to New York and

should arrange for some broker to handle the stock

sales and for some bank to receive the money and

to issue the stock and, in fact, make all tne pre-

liminary arrangements, but should not advertise

or sell any stock unless Mr. McKinnis confirmed

these reports. (Tr. p. 37.)

In order to be certain that McKinnis and Mc-

Donald would actually endure the necessary hard-

ships to be encountered in visiting the properties,

Rowe wrote a letter to a merchant he had met in

Alaska and told him to meet the party and be

sure that they did not back out from the trip, and

if necessary to tell them that he, Rowe, had been

upon the property and therefore they could go

upon it. Well, they went on the property and Mr.

McKinnis telegraphed that the property was all

right, that the ore showing was good and there was

plenty of timber, and that every mining man in the

country spoke highly of it. Rowe and Snyder, wait-

ing in New York, with the understanding that if

Mr. McKinnis turned it down they would throw up

the proposition, also received a letter, from Mc-

Donald and McKinnis, stating inter alia

:



"One nice thing, everybody that either Mr.
McKinnis or I talked to said we had the big-
gest thing in Alaska outside of the Kennecott
Company and the transportation problem is

not as serious as I expected to meet. The
more I think about it the more I am satisfied

it is the chance of a lifetime to get into such a
property. He cut (referring to Christ Tjosevig)
the vein 13 feet, and the face is in ore. It ap-
pears to be a true fissure vein, and there is no
doubt in my mind that this is one of the biggest
properties in Alaska, or in America for that
matter. The Mother Lode is also developing
into a big producer and if our showing is bet-

ter than any of them you can imagine what we
will have with development." (Tr. p. 38.)

Mr. McKinnis also wired Pope & Company of

New York as follows:

"I believe the Hancock report, as to geology,
volume of ore, etc., to be correct." (Tr. p. 39.)

Upon the strength of what he found there,

McKinnis bought $10,000 worth of stock and his

friends $55,000. (Tr. p. 39.) Under the com-

pany's agreement with Tjosevig 's, this released

about 500,000 shares of stock for sale in New York.

When Mr. Rowe received this information from

Mr. McDonald and McKinnis, after they had made

their personal inspection of the properties, he

thought that: "We have got the world by the tail

on a down hill haul." (Tr. p. 39.)



Snyder and Rowe found out in New York that

the daily papers would not receive any mining ad-

vertisements unless all of the advertisements had

received the sanction of Guenther & Co., who run

a sort of clearing house for mining advertisements.

Rowe and Snyder submitted every advertisement to

this firm and delivered to the firm all of the data

that they had about the properties. Guenther &

Company approved the advertisements. (Tr. pp.

39-40.) At the bottom of each and every advertise-

ment appeared the following:

"The above information is gathered from
sources which we believe to be reliable but
which is not guaranteed."

They arranged with the Seaboard National

Bank to receive the money and to issue the stock

in return therefor, and to remit the money so re-

ceived to the credit of the Tjosevig-Kennecott Cop-

per Company at the Scandinavian-American Bank,

Seattle. Rowe was not an officer nor a director of

this corporation, but McDonald was on the board of

directors. Harvey Willis & Company, a brokerage

firm in New York, was selected as the "house of

issue," and it was through their firm that the of-

fering of stock was made. Rowe and Snyder had

also submitted to this firm these reports, letters and

telegrams, which they investigated before agreeing

to place the stock on the market.



—9—

Nearly $400,000 worth of stock was sold and

the money remitted to the corporation at Seattle.

Rowe was not paid anything for his services, nor

were his actual traveling expenses to New York

and back paid, and finally he brought suit in the

State Court of Washington against the corpora-

tion, and recovered a judgment of $5,000, which

was upheld in the supreme court. (Tr. p. 47.) He

did not sue, however, until 1918, and in the mean-

time the board of directors, instead of spending the

money in the development of the. mine, took 140,

000 odd dollars and bought all of the remaining

stock from Tjosevig's, and attempted to divide that

stock up among themselves. Rowe strongly ob-

jected to that action and was instrumental in hav-

ing the stockholders institute an action against the

directors personally to compel them to return that

amount of money to the corporation, as the law of

the State of Washington forbids the spending of

corporate money for the purchase of that cor-

porate company's stock, and makes the directors

who do such a thing individually responsible. (R.

& B. Code, Vol. 2, Sees. 3697-3704.) (Tr. p. 47.)

After this last action they attempted to checkmate

his opposition by securing the present indictment.
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Such is the interesting history underlying the

prosecution of the appellant.

Such history as we have indicated by reference

to the transcript of record, is supported by the evi-

dence. We now give the legal history of the present

suit.

LEGAL HISTORY

On the 3rd of October, 1919, an indictment

was filed in the Southern District of New York

against the defendants Rowe, McDonald, Hancock,

Tjosevig, and Gearon, charging them with the viola-

tion of Sections 215 and 37 of the penal code of

the United States. The indictment charges that

the defendants devised a scheme and artifice to

defraud by obtaining money and property from cer-

tain named individuals, (people who bought stock),

one of whom is this same McKinnis, by means of

false and fraudulent representations and the use

of the mails in furtherance of such scheme. The

indictment is divided into six counts, the first five

dealing with the violation of Section 215 and the

sixth count dealing with the violation of Section 37.

Rowe was arrested upon a fugitive warrant and

at the hearing before the United States Commis-
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sioner in Seattle resisted his extradition. The Gov-

ernment introduced the indictment and then rested.

There was no showing that the indictment was still

pending in the New York courts and never has

been any such showing, nor was there any show-

ing that the party who certifies to the indictment

as clerk of the New York court was, in fact, such

clerk, nor was there ever any such showing. (Tr.

p. 69.)

The defendant offered the evidence of Tjosevig,

who testifies to his great number of years in Alaska,

to his location and development of the claims, and

to the fact that there was actually very rich ore

there and whose evidence, in short, supported the

reports made by mining engineers Jones and Han-

cock. (Tr. pp. 8-18.) Before any evidence was

offered the defendants moved to dismiss the com-

plaint and quash the warrant on the ground that

the complaint did not show probable cause for the

removal of the defendants, and did not show any

act to effect the object of the alleged conspiracy,

and did not state facts sufficient to constitute an

offence against any law of the United States, and

did not allege or show that the indictment was still

pending. The motion was denied and exceptions

allowed. (Tr. p. 5.)
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W. TV. Harvey testified for the defendants that

he was running a store at Valdez, Alaska, knew

Tjosevig well, and that the negotiations between

Rowe and Tjosevig concerning their dealings about

the property were carried on at a drugstore; that

when Mr. McDonald and Mr. McKinnis went to

view the property Mr. Tjosevig was not there; that

the claims were five or six miles from the famous

Kennecott mines and were of the same formation,

and the opinion of the people living in that district

was that next to the Kennecott mines they were the

best prospect in Alaska.

Andrew Halverson testified that he is a brother-

in-law of Tjosevig, and had an interest in the

claims ; that in August, 1916, he, together with other

workingmen, struck a bed of rich ore running 35

or 40 per cent, copper in tunnel No. 2.

Christian Tjosevig testified that in 1917, Mr.

Hazlett entered into an agreement with him for

the purchase of the claims for $350,000, and 25 cents

a ton royalty, but one of the parties died and the

panic came on and the deal fell through. Mr.

Birch, of the Kennecott Company, made him a

proposition, but owing to litigation with his brother

it was not consummated; that Mr. Birch examined

the property personally and, referring to the Marie
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claim, said: "All that a man needs is that one

claim. You have got a thousand tons of 20 per cent.

ore lying on the side." Mr. Birch is one of the

owners of the Bonanza Mine. Mr. Lavensaler, the

engineer of the Kennecott people, then came and

wanted to lease the property, and then the wit-

ness made the deal with the Tjosevig-Kennecott

Copper Company. The witness says he acted on the

advice of Mr. Brock, president of the First Bank

of Cordova, and Mr. Medley the United States

Commissioner, a lawyer; that he had nothing to do

with the organization of the Tjosevig-Kennecott

Company; didn't know any of its parties; that he

never authorized Rowe to go to New York and sell

or arrange with others to sell stock; did not know

who was going to New York; in fact, didn't know

in October, November or December that Rowe was

in New York; that he first met McDonald in New

York in January, 1917; that he never saw Snyder

in his life and wouldn't know him if he saw him;

never knew Patrick Gearon until the fall of 1917;

never knew that there was such a man as Harvey

A. Willis.

In January, 1917, witness went to New York

and visited some friends. Does not remember

whether he talked to Harvey Willis or not, but does



remember that they wanted him to put up some

money. Mr. Birch had told him to stay away

from down there: "If the fellows down there

know you have any money they will have it in a

short time." Does not know whether any stock

was being sold at that time or not. Understood that

Willis wanted his money to buy stock with at 50

cents.

J. B. McDougall was then called as a witness

for the Government and testified that he was an

officer and director of the Copper Company in

1916, and went to New York in December of that

year in) the interest of the company; that Rowe,

Snyder and McDonald were there; that Willis was

selling the stock; upon cross-examination witness

testified that he was not there assisting in the sale

of stock, but was there to take care of the money;

that the money was placed in the Seaboard Bank

in New York and then sent to the Scandinavian-

American Bank in Seattle to the credit of the cop-

per company; that witness had only one share of

stock, but he was supposed to get 25,000 shares.

Edmund Smith, a Government witness, testified

that he was present in Juneau at the trial of a civil

suit in which Tjosevig was a party, and that in that

suit Tjosevig said that he had sent the telegram
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marked "Government's Exhibit B," which is a

telegram from Tjosevig to appellant Rowe, in which

Tjosevig notifies Rowe that he has cross-cut in tun-

nel No. 3 a vein for 13 feet, and that it runs 35

per cent, copper. Upon cross-examination the wit-

ness produced a copy of the testimony of Tjosevig

at that trial, which he referred to, which is as fol-

lows: Mr. Tjosevig was asked:

"Q. Do you remember whether this is a
correct copy of the telegram you sent?

"A. I don't know. I see my signature
there." (Tr. p. 24.)

Gustav Preisner, a witness for the Govern-

ment, testified that he went to McCarthy, Alaska,

in 1913 and lived there until 1918, doing a drug-

store business; that the deal between Rowe and

Harper and the Tjosevig 's was made in his store;

that he never got anything for his services in con-

nection with the deal, although Tjosevig promised

to give him a chunk of money; that he saw 36

sacks of ore which were shipped from Tjosevig 's

property to the smelter at Tacoma, and that he put

the tags on the sacks. Upon cross-examination he

testified that while the deal was being made for

the property the parties sometimes had hot argu-

ments and a couple of times the deal pretty nearly

fell thrOU^h-* that ho fplt if « mvnt VinnrkT» -Frvn lii-rn
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to have made the deal, as no other one in the camp

could bring the Tjosevig brothers together; that

they had been in his store three times and would

not talk to each other. Upon cross-examination

he testified that there were a great many people

wanting to buy these properties; that people in

that neighborhood thought well of the mine; that

he did not want the Guggenheim's to become aware

that he was trying to get Tjosevig 's to sell it to any-

one else. He further testified that Rowe sent up

for samples of the ore from the property; that he

understood Rowe wanted a fair sample from the

whole property; that he wanted the property in-

sisted by the purchasers, and that McDonald and

McKinnis went out to the mine and spent some time

there ; that there was a lot of men around McCarthy

who wanted to buy stock from this copper company

when it was put on the market. (Tr. p. 25.)

Howard B. Mayhew, a witness for the Govern-

ment testified over defendant's objection that it was

not best evidence, hearsay, and immaterial; that

Hancock told him he had prepared a report on the

properties for Jos. Godfrey in 1916; that he made

a typewritten copy of this report for Mr. Rowe and

delivered it to him ; that Rowe changed the last two

pages, and through he, Hancock, signed the report.

(Tr. 58-9.)
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W. H. Seagraves, a Government witness, a

mining engineer and one of the directors of the

Tjosevig-Kennecott Copper Company, in 1917 di-

rected some development work for the company on

the properties and that there is nothing on the

properties which can be described as a vein and

he did not believe the property could be made a

paying proposition; that he did not find a great

body of ore running from 35 to 70 per cent copper;

and that he did not see 800 tons of ore ready for

shipment. (Tr. p. 60.)

Upon cross-examination he testified that most

of the work he did was on claims No. 1 and 2 ; that

there were 22 claims altogether; that he received

100,000 shares of stock in the copper company

for his services as engineer and that he had dis-

posed of the stock; that the rock in the district

of these claims was of the same formation as the

other copper producing regions of the Copper River

country; that he took out a number of samples to

be assayed and in doing so endeavored to be con-

servative and that such samples assayed an average

of 31
/4% copper; that he did not go upon the Marie

claim at all. (Tr. pp. 60-61.)

The appellant testified on his own behalf, as

heretofore set out, as the history leading up to the

litigation, and his further testimony is as follows:
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Upon liis third trip into Alaska on these mat-

ters he arranged to have the Tjosevig's haul out a

large quantity of ore from the mine and have the

same shipped to the Tacoma smelter and the re-

turns from the Tacoma smelter were that the ore

had gone better than $145.00 per ton. This was a

several ton shipment. Further, that when he was

in New York he went to see Mr. Seagraves, a min-

ing engineer, who volunteered the statement to him

that he had heard this claim highly spoken of and

stated that there was some fine ore there and that

he had taken the liberty of opening some of the

sacks from the shipment sent to the Tacoma smelter

and said it was fine ore and stated further: "When-

ever you find such showing on the surface in that

country, you will invariably find it opens out at

depth," and illustrated by saying that on one of

the Guggenheim claims, he being their engineer, he

had followed a small thread of vein of copper in

limestone, and it suddenly opened into a $11,000,-

000 body of ore.

Upon cross-examination, Mr. Rowe testified

that Tjosevig had given him pictures of the prop-

erty showing large bodies of glance ore and had

told him that on the Marie claim there was about

40 feet of glance ore and the station agent at Mc-
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Carthy said there was a tremendous body of cop-

per (Tr. pp. 40-41) ; that Hancock's supplemental

report came to be written in this way. He had

told the witness several things about the property

which was not in the report which he had delivered

and when the witness spoke to him about it, he said

:

"Well, dictate it to my stenographer, whatever I

have told you and omitted, and I will sign it," and

the witness started in dictating and whenever he

would make a mistake Mr. Hancock would say

something like this: "No, you have got that wrong,

Rowe; what I said to you was this" and would

then repeat what he had said to the witness, and

so the supplemental report was completed and it

was signed by Mr. Hancock and delivered to the

witness. (Tr. p. 43.)

Hancock's report was then introduced in evi-

dence and the witness testified that that was the

report which Mr. McKinnis, after his personal ex-

amination, telegraphed that he approved, and that

was the report that the witness relied upon and

quoted in his advertisements, and that notwith-

standing his advertisements were simply extracts

from these reports, he took the precaution to print

at the bottom of each advertisement the statement

that they were based upon information and data
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which they believed to be correct, but which they

did not guarantee. Witness was then asked where

he got the information, "There is now on the prop-

erty about 300 tons of ore," and the witness pointed

out from Mr. Hancock's report the different state-

ments in it as to the amount of ore in different

places on the property. He was then asked where

he received the information. "W. Bertram Han-

cock writes as follows: 'The present showing on

the Tjosevig properties is better than the initial

showing on the Erie and Jumbo, two of the Kenne-

cott's greatest producers. When the transporta-

tion problem is solved, it will be comparatively easy

to ship a large tonnage of rich ore.' " The wit-

ness took Mr. Hancock's report and pointed out

where the two statements were found, exactly as

quoted. (Tr. pp. 44-45.) The witness was then

handed the prospectus and stated that it was not

written by him but was gotten out by Harvey Willis

& Co., and all of the computations of tonnage, and

other computations mentioned were done by them

and evidently taken from the data which was sub-

mitted to them, including Hancock's report and

the supplemental report and the return from the

ore shipped to the Tacoma smelter and from the

samples that were sent out for assaying. As to
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the statement in the prospectus that there was

copper running from 35 to 75 per cent, witness said

that was taken from both Hancock's and Jones'

reports and that such are the percentages for glance

and bornite ore. The witness quoted from the Han-

cock report where he states that there was ore run-

ning from 15 to 20 per cent, and other ore running

70 per cent, on the properties. (Tr. p. 46.) The

statement in the prospectus that Engineer Jones

was president of the Los Angeles Mining Associa-

tion was taken from the Directory of Engineers in

Mr. Hopkin's library. (Tr. p. 46.)

It was then brought to the attention of the

commissioner that when the government was in-

vestigating the matters, Mr. Rowe, in person, and

Mr. Allen disclosed to the government all the facts

that they had in their possession, and gave them all

the data, papers, letters and otherwise that it was

in their power to do. (Tr. p. 46.) Witness further

testified that the sale of stock ceased in December

and that on the 17th of January following, the di-

rectors of the copper company instead of keeping

the money for use in the mine, paid more than

half of it to Tjosevig to buy the rest of his stock

in the corporation, and that he wrote a letter de-

manding the return of it to the treasurv and was
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instrumental in having the stockholders bring a per-

sonal liability suit against the directors for it, the

amount being $141,000. (Tr. pp. 46-47.) Witness

testified that he never had any dealings with Tjose-

vig or any of the other defendants concerning any

desire or any intimation that he or any of them

were attempting to put on the public any stock ; that

he did not believe the property to be very valuable

and that he had an honest conviction that the prop-

erty was enormously valuable (Tr. p. 47) ; that there

was never any meeting between him or any of the

other defendants concerning any of the matters

other than as testified to (Tr. p. 49) ; that there was

never any connections or propositions between him

and any of them by which he or any of them were

to endeavor to place on the market any interest in

any property that they did not believe to be very

valuable. (Tr. p. 49.)

Upon re-direct examination each statement in

the prospectus, which the witness stated had been

written by Harvey Willis .& Company, was read

to him, and he stated that they were true to the

best of his belief; that the statements concerning

the character, location and ore on the property were

taken either from the government report ; the state-

ment about the 13-foot vein is based upon the letter
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written by McDonald and McKinnis; the statement

that on a certain claim a great body of glance had

been uncovered was taken from Mr. Jones' report.

(Tr. pp. 54, 55.) The witness further testified that

while Mr. Tjosevig's telegram stated that the ore

he got in the vein would run 35 per cent, and ho

published the telegram, that in doing so he had

omitted the statement about the 35 per cent, be-

cause he had received Mr. McDonald's letter, in

which they stated that while the ore in the vein was

awfully good, they doubted if it would run 35 per

cent. (Tr. p. 55.) The statement that there is

1,600,000 pounds of ore from which shipments have

gone to the Tacoma smelter, with initial returns of

$145 a ton: the witness states that the return from

the shipment made to the Tacoma smelter did show

$145 per ton value and that he saw the return

from the smelter before he made the advertisement,

and that 800 tons of ore was stated by Mr. Han-

cock in his supplemental report, and this figures

1,600,000 pounds. (Tr. p. 56.)

At the close of the testimony the commissioner

bound the appellant over and recommended the

issuance of an order by the District Court, and

subsequently surrendered himself to the United

States marshal and filed with the court a petition
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for a writ of habeas corpus, and for a writ of cer-

tiorari to review the findings of the commission.

(See Petition, Tr. p. 1.) This petition was granted,

(Tr. p. 1) and the marshal made a return setting

forth the arrest of the appellant upon the indict-

ment, and his hearing before the commission, etc.,

and it is not denied that the synopsis of the evi-

dence set forth in the petition for the writ is a

true and correct synopsis. (See Amend. Return,

Tr. p. 103.) To this amended return the petitioner

filed his reply and the matter was thus brought

on for hearing before the District Court. (See Re-

ply, Tr. p. 109.) Before the hearing proceeded

in the District Court the appellant moved to dis-

miss the complaint and quash the return on the

ground that the complaint did not state facts suf-

ficient to show proper cause for removal of the

defendant, and that the complaint did not show

that any act to affect the object of the alleged con-

spiracy within the meaning of the law had been

committed by any party thereto, that it did not state

facts sufficient to constitute an offense against any

law of the United States, and that it did not allege

or show that the indictment was still pending. The

motion was denied and exception was allowed. (See

Exception No. 2, Tr. p. 123.)
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Before proceeding with the hearing in the Dis-

trict Court, Mr. Allen called the court's attention

to the fact that Mr. Seagrave's testimony deroga-

tory to the values of the property, and that the fore-

man who had charge of the work for Mr. Seagrave

was a mining engineer in Portland, and that said

mining engineer differed with Mr. Seagrave's con-

clusions; that the appellant did not know where

to get this engineer before, but that the Govern-

ment had interviewed the engineer before the hear-

ing and knew his address and knew what he thought

about the properties. They asked leave to have

him testify, which was refused, and it was then

offered to prove by him that he was a competent

and qualified engineer of experience; that he did

the work for Mr. Seagrave, and that he does not

agree with Mr. Seagrave's conclusions about the

low value of the property. (See Exception No. 1,

Tr. p. 120.)

During the hearing the appellant contended

that the complaint upon which the return in this

case was issued did not show that the indictment

was still pending and that there was no evidence

so showing, and the proceeding should therefore

be quashed. This was also denied and exception

allowed.
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The court took the matter under advisement

after listening to the argument and later entered an

order discharging the writ of habeas corpus and

From this order the appellant brings this appeal,

ordering the appellant's removal. (See Tr. p. 113.)

ARGUMENT

We desire first to argue what we consider to

be the law points involved and then to argue the

matter on the merits. We claim the court com-

mitted an error, first, in holding that the indict-

ment stated a cause of action. Second, that there

was sufficient evidence introduced to warrant the

removal of the defendants to New York for trial.

Third, an error was committed in refusing to allow

us at the hearing to introduce the testimony of the

witness Anderson as set forth in exception number

-, (Tr. p. -).

These general points will be divided under the

following heads: First, while the indictment

charges a scheme to defraud it might just as well

have charged "obtaining money by means of false

representations." Since they have charged a

scheme to defraud it is necessary to allege that

what was sold is worth less than what was paid
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for it, and nowhere is it alleged that the stock is

worth less than what the purchaser paid for it.

Our contention is that if a man pays a dollar for

something that is worth a dollar or a dollar and
ten cents, he has not been defrauded, though from
the representations made him, he might have ex-

pected its value to have been five or ten dollars.

Miller vs. United States, 98th C. C. A. 21st
United States vs. Schwartz, 230 Fed. 530
United States vs. Beech, 71st Fed. 160
McDonald vs. United States, 154th, CCA

495.

Bettman vs. United States, 140 C. C. A. 265
Harrison vs. United States, 119 C. C. A 78
Post vs. United States, 67th C. C. A 569-

135 Fed. 1022.
United States vs. Staples, 45th Fed. 195.

Also it is well settled that wherein the de-

frauding consisted must be clearly set forth in the

indictment.

•

United States vs. Hess, 124 U. S. 483.
United States vs. Post, 67th C. C. "A. 5*69.

Stewart vs. United States, 55th C. C. A. 641.

Exaggeration is not criminal unless done with
a fraudulent intent.

United States vs. Staples, 45th Fed. 195.

The indictment could not be held sufficient if

the charge were "devising a scheme for obtaining
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the charge it would be necessary to allege the

falsity of the representations. The only charges of

falsity made here are in the nature of negative

pregnants. Under fundamental pleading even in

civil suits such would be insufficient. All of the

charges in this indictment of falsity are subject to

that criticism. (See Indictment, Tr. p. 68.)

For instance, it is alleged that one of the rep-

resentations was that Howarth & Co., had pur-

chased 50,000 shares and had paid $25,000. That

such was false. Well, did he pay $26,000 and did

they sell one share more than 50,000? Did he pay

$24,999.00? It is readily seen at a glance that it

is purely a negative pregnant. Again it is alleged

that one of the representations were that the com-

pany owned 22 mining claims, clear of indebtedness

and that the stock offered was treasurer's stoe,k and

that such was false. Well, did they own 23 claims

or 221/2 claims or 21 9/10, and if it wasn't treasury

stock what stock and whose stock was it ?

Again it is said that one of the representations

was that there was 800 tons of ore and that this was

false. Was there 799 and a fraction tons or 801

tons? Purely a negative pregnant. And so on

throughout the indictment.
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Our contentions are not mere useless criticisms,

but are in the nature of necessary circumstantial

rights. The charges leave us in such a condition

that we are not definitely aware of what we might

meet. If it is upheld now this defendant must be

prepared to meet each and every possible conten-

tion or degree of falsity that the Government may

interpose. According to the citations above named

wherein the allegations are false, must be definitely

stated. I don't think I ever read an indictment

which was upheld but what the charge of falsity

was followed by some such allegation as "in this,

that " and then proceeds to state wherein the

falsity lies.

Now, we have argued above that the indict-

ment is faulty because defrauding is the gist of

it and there is no allegation that anyone was in-

jured; secondly, that the charges are negative preg-

nants and thirdly, that they are silent as to wherein

the representations were false. Fourth, there was

no showing that the action was still pending. This

is another point that we urged upon the lower court

and urge here. Fifth, furthermore, the undisputed

evidence shows that each, every and all of the rep-

resentations—in fact every representation—which

the appellant made was this: "The above repre-
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sentations are taken from data at hand which we

believe to be true, but which we will not guaran-

tee.
'

' Therefore, when this was shown and the Gov-

ernment failed to offer any evidence to show that

the representations were not taken from data, then

its case necessarily fell. The truth or falsity of

the statements or representations then became im-

material. The only question is, did Rowe have the

date from which they were taken? The evidence

shows conclusively that he did. Engineer Jones

may be mistaken in his report. Rowe is not re-

sponsible for that. W. B. Hancock may have been

mistaken in his report. Rowe is not answerable

for that. The Tacoma smelter may have made a

mistake in its return of $145.00 per ton. Why
make Rowe bear the burden of such a mistake.

(Of course it is no mistake and ore running at

$145.00 a ton should be good enough for the most

avaricious man.) Why did the directors with the

money raised from such stock sale buy all the re-

maining stock of Tjosevig's and portion it out

among themselves and thus to keep control of the

company in their own hands if the ore is worthless ?

The indictment shows that each letter or

pamphlet which is separately made the basis of

the first five counts were neither written by the
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defendant nor mailed by him, and it furthermore

appears from the letters or pamphlets so mailed

that they did not contain nor have reference to

any false or fraudulent statements or representa-

tions. The matters sent through the mail must be

written or mailed by the defendant and must be

germane to the alleged fraud.

Stokes vs. United States, 39 L. Ed. 667.

United States vs. McLaughlin, 169 Fed. 302.

Shear vs. United States, 236 Fed. 97.

Stewart vs. United States, 55 C. C. A. 641.

Touching the sixth count, that of the con-

spiracy, we submit all of the foregoing points and

in addition the following:

Section 37 makes it necessary that one or more

of the defendants do some act. "to effect the ob-

ject of the conspiracy." Such acts must, upon their

face, tend to effect the object of the conspiracy,

namely : To defraud. If they do not so show upon

their face the facts that make them relevant must

be pleaded.

Tillinghas vs. Richards, 225 Fed. 226, and

cases cited.

That an overt act is necessary:

Hyde vs. United States, 225 U. S. 347.

United States vs. Bopp, 237 Fed. 283.
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It must be done by the defendants with the

then intention that the act should effectuate the

unlawful purpose.

Shear vs. United States, 236 Fed. 97.

United States vs. Eccles, 181st Fed. 906.

The overt acts set forth are innocent acts and

do not upon their face tend to effect any unlawful

purpose. There are no facts pleaded concerning

these acts tending to make them relevant or to in

any way show that they had the tendancy to effect

any unlawful purpose, therefore the indictment is

not sufficient.

MERGER

Section 215 is former R. S., Section 5480

amended and the purposes of the amendment was

not to restrict, but to enlarge the operation of the

statute.

Bettman vs. United States, 224 Fed. 819.

Miller vs. United States, 66 C. C. A. 399.

Culp vs. United States, 27 C. C. A. 294.

Now, the violation of 5480, R. S., is an "in-

famous crime" (felony).

Stokes vs. United States, 60 Fed. 597 (9th

C. C. A. 152).

Section 37 is former Section 5440 revised stat-

ute.
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United States vs. Gradwell, 243 U. S. 476.

Now, violation of 5440 is misdemeanor.

Berkowitz vs. United States, 93 Fed. 452,
35th C. C. A. 379.

Gordia vs. State, 4th N. W. 1019.

United States vs. Gardner, (N. Y.), 42nd
Fed. 829.

Now, where the object of the conspiracy is to

commit a crime of a higher grade and the object

is accomplished a charge of conspiracy cannot be

maintained because the lesser offense is merged in

the greater.

United States vs. Gardner, 42nd Fed. 829.

Berkowitz vs. United States, 93 Fed. 452,

35th C. C. A. 379.

Therefore, since the charge is a conspiracy to

violate Section 215 and since Section 215 is held

to be a felony while Section 37 is held to be a mis-

demeanor and the indictment alleges that the of-

fense was accomplished, then the conspiracy charge

is merged in the greater offense and the conspiracy

charge cannot be maintained.

MERITS

The facts disclosed by the record clearly rebut

the prima facie showing that was made by the Gov-
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ernment when it introduced the indictment. An in-

dictment when used to effectuate a removal of a

defendant from one jurisdiction to the jurisdiction

in which the indictment was founded is only a

prima facie showing and may be rebutted by the

defendant and if rebutted no removal will be or-

dered.

Now, the facts disclosed by the record show

clearly that there was no agreement or undertaking

or meeting of any minds nor a desire to misrepre-

sent the value of the property or the conditions

surrounding it in any way. The evidence shows

clearly among other things the following facts:

When the matter first was mentioned to Mr.

Rowe that there was valuable property in Alaska

owned by the Tjosevigs and that different engineers

of repute and other mining men had made favorable

report upon it, to-wit : Engineers C. Colcock Jones,

of Los Angeles; W. B. Hancock, of Alaska, and

Lavensaler, of Tacoma; Rowe first saw Mr. Laven-

saler and he spoke highly of the properties ; he then

telegraphed C. Colcock Jones and received a tele-

graphic answer: "My opinion favorable for suc-

cessful mining if properly financed, and managed,

and that the properties have the best showing of

minerals of any in the district with the exception
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of the Kennecott." That is the famous Bonanza,

a'near-by property. Mr. Jones' written report was

next secured and it is highly laudatory. Mr. Rowe

then saw the General Western Land Agent of the

Milwaukee, Judge F. Llwelyn, who was well ac-

quainted with Mr. Jones and he reported that

he was absolutely reliable and honest and that he

would bank a million dollars on him.

Steven Birch, the president of the Kennecott

corporation, which owns and operates the famous

Bonanza, the Erie and Jumbo mines, which are

in the same district and which are near-by proper-

ties and heavy producers, said that there was lots

of low grade ore and also lots of good ore on these

Tjosevig properties.

In his two trips in Alaska to see if he could

make any deal with the Tjosevig 's for the property,

he interviewed numerous people and they all spoke

very highly of the property, one going to the ex-

tent of saying that there was a mountain of ore

there; the Chamber of Commerce at McCarthy had

printed matter laudatory of this property and Mr.

Rowe arranged to have several tons shipped out

and sent to the Tacoma smelter. The smelter re-

turns, it is admitted, showed that the ore ran $145

a ton. Mr. Seagraves, who used to be the engineer
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in charge of the Kennecott properties, said that he

had taken some of the samples from that shipment

and it was awful good ore. Rowe had gone to get

his opinion of the properties and he said that lie

hadn't been on them himself, but the men who had

worked under him had been and they reported that

there was good ore showings on the surface and

Seagraves remarked that wherever there were such

surface showings in that neighborhood that they

invariably widened out and enriched with depth and

illustrated by saying that in the Jumbo they fol-

lowed a surface showing downward and uncovered

a body of ore having a value of $11,000,000. Rowe

was also given some pictures showing lots of ore

that had been stacked in piles at different places on

the ground.

Jones' report and also Hancock's is a full and

complete mining engineers' report and they both

show that on many different places on the proper-

ties there is high grade ore such as copper glance

and bornite and chalcopyrite. The richest ore, ac-

cording to these reports and the largest body accord-

ing to Mr. Jones was on the Dagny-Marie claim.

I will digress from the chronological sequence of

events now to relate an incident that happened later

:

After the stock sale was over and after some litiga-
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tion had caused hard feeling between the directors

and Mr. Rowe (Mr. Rowe suing them and the com-
pany) and causing another suit to be brought

against them for misapplication of funds, to re-

cover $141,000 for the benefit of the company, the

directors sent one of their number, Mr. Seagraves,

to make a report upon the properties. His report

is that there is low grade ore and also shows small

bodies of high grade ore, but the conclusion he

reached was contrary to Mr. Jones' and to Mr. Han-
cock's. He admitted however, on cross-examina-

tion, that he never inspected the Dagny-Marie claim.

However, his inspection was only made after the

matters mentioned in the indictment had happened
and therefore his evidence has and could have no
bearing upon the charge mentioned in the indict-

ment. I merely mention it to show two things, first

the want of thoroughness in his inspection, and
secondly, that, having the Jones report with him and
the Hancock report, he states that he did not in-

spect the claim that they report as having the ex-

tremely rich ore ; and also upon such a weak basis

they have secured Rowe's indictment.

After getting the above information there was

organized the Tjosevig-Kennecott Corporation and

the contracts made with the Tjosevig's whereby
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they deeded the property to the corporation taking

in payment the stock and then in turn agreeing that

the corporation might sell that stock for them at

a certain small figure and the corporation to receive

and own all over such small sum that it might re-

ceive in selling the stock. The corporation then

created Mr. Rowe's company, the fiscal agent to

sell the stock and Mr. Rowe's company being unable

to finance the sale, got Mr. Snyder and Mr. Mc-

Donald to take an interest in this fiscal agency con-

tract.

Now, notwithstanding all of the above informa-

tion and reports they wanted to be more certain and

have these reports confirmed before they sold any

stock. Now, there is a large mining man in Idaho

by the name of McKinnis who is regarded as being

extremely capable in mining matters, in fact, one

of the best and experienced experts in mining prop-

erties in the west. Mr. Rowe also states that this

Mr. McDonald, whom he got interested in the fiscal

agency contract, was an officer and director in sev-

eral of the Spokane banks and without exception

had letters of recommendation from each bank in

Spokane. Mr. Rowe testifies that he looked up

his record carefully and was told by several dif-

ferent bankers in Spokane that Mr. McDonald was
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honest and reliable. Notwithstanding these re-

ports from the engineers and other information that

they had been receiving from parties concerning

the value of the properties, Mr. Rowe and his as-

sociates testified that they would not offer any stock

for sale until they had Mr. McKinnis, who was in

no way interested in them, insjject the properties

with Mr. McDonald and give his opinion on them.

Also, Mr. McDonald and Mr. McKinnis went into

Alaska for that purpose and made an inspection

of the property. Mr. McKinnis telegraphed out

from Alaska that he confirmed the Hancock report.

That the properties were alright. Mr. McDonald

wrote a letter extremely laudatory stating that he

and Mr. McKinnis had seen a certain vein in a

tunnel and that it was cross-cut for about 13 feet

and was mighty good ore, though he did not be-

lieve that it would run 35 per cent, as Tjosevig

had telegraphed. (To show the good faith of these

parties I call the court's attention to the fact

that after getting that letter, while they later pub-

lished Mr. Tjosevig 's telegram they omitted that

clause from it which said the ore would run 35

per cent.)

Mr. McDonald's letter further stated that he

thought they had the biggest thing in Alaska next
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to the famous Bonanza. When these reports from

Mr. McDonald and McKinnis were received, Mr.

Rowe and Mr. Snyder both thought, to use the par-

lance of the street, that they had the world by the

tail on the down hill trot. And Mr| Rowe in his

testimony says he still has faith in the properties

and he believed that if the directors had used the

money in working the property instead of giving it

away to people who were not entitled to it, that

the values would have been clearly demonstrated.

As soon as the information was received from

McKinnis and McDonald, Snyder went to Idaho

and met Mr. McKinnis on his return and upon

the strength of Mr/ McKinnis' investigation, he and

his friends purchased $65,000.00 worth of the stock.

Now, under the agreement with the sellers of the

property this sum paid for enough stock so that

the money from all of the stock that was offered

in New York would be the company money, that is,

the stock would be treasury stock. Mr. Snyder

then returned to New York and he and Mr. Rowe

found that before any advertisements could be

placed in the papers that all the data concerning the

property must first be submitted to a newspaper

clearing house and meet their approval. This clear-

ing house for mining advertisements is known as



—41—

Guntlier & Company. Rowe and Snyder submitted

the Jones report, Hancock's report, and all the

other information and data that they had concern-

ing these properties to Guntlier & Company and

they approved it and while most of the ads were

written by Mr. Rowe and Mr. Snyder they all

went through Gunther & Company and met their

approval and Gunther & Company actually did the

advertising and Gunther & Company it was who

was paid for the ads, such being the rule of the

New York newspapers. It also developed that some

brokerage house would have to be the house of is-

sue, so Harvey Willis & Company were approached

for that purpose and all the data and information

submitted to them was inspected by them and met

their approval and from this data Harvey Willis

& Company themselves got out a prospectus. In

every advertisement that appeared has at the bot-

tom of the ad these words:

"The above statements are taken from data

that we have in our possession and which we
have relied on in making this offering, but

which we do not guarantee/

'

From the above facts, which are indisputably

in evidence, it must be plain to the court that the

showing primificiary by the Government established
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by the indictment is not only rebutted, but the irre-

sistable conclusion is that these men certainly did

not have any evil intentions in their minds at the

time and did not undertake this business for the

purpose of or with the desire to defraud anyone

whatever. All of the representations that were

made were merely quotations from some of these

reports or statements made by others concerning

the properties.

In closing I wish to call the court's attention

to the fact that the evidence showed Rowe to be a

poor man. To go to trial in New York it is neces-

sary for him to bring witnesses from Los Angeles,

Alaska, Washington, Oregon and Idaho. He cannot

do it. The Government knowing, should "not expect

the court to permit his removal without evidence

showing probability of guilt. This the Government

has failed to produce.

Respectfully submitted,

WALTER B. ALLEN,

Attorney for Appellant.
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STATEMENT OF THE CASE

On the 17th day of October, 1919, a Deputy

Marshal at Seattle swore to a complaint before the

United States Commissioner at that place, charging

the appellant with violations of Sections 215 and 37

of the Criminal Code (Tr. p. 66). This complaint

was based upon a certified copy of an indictment

theretofore returned by the grand jury in the South-



ern District of New York, which indictment was

attached to the complaint and is set forth at large

in the record (Tr. p. 68).

Appellant was brought before the Commission-

er on the date of the issuance of the warrant and

gave bail (Tr. p. 4). The matter of taking testi-

mony before the Commissioner was continued from

time to time until the 27th day of October, upon

which day a large amount of evidence was intro-

duced before the Commissioner. The appellant pur-

ports to epitomize the substance of this testimony

in his application for a writ of habeas corpus (Tr.

pp. 1-65 inclusive), but it is nowhere else set forth

in the record.

Following a finding by the Commissioner that

probable cause had been shown to believe the ap-

pellant guilty of the offenses charged in the indict-

ment, he was required by the Commissioner to give

bond for his appearance, before the court below, to

answer the application of the government for an

order of removal. Thereafter, and on the 10th day

of November, it was stipulated in the court below,

between counsel for the respective parties, that the

transcript of the testimony introduced before the

Commissioner and the exhibits admitted by him

should be considered in evidence by the District



Judge (Tr. p. 118). The appellant was then notified

to appear in the court below, and show cause why

an order should not be entered removing him to the

Southern District of New York, there to answer the

indictment (Tr. p. 118). In response to this notifi-

cation the appellant appeared in the court below and

voluntarily surrendered himself to the custody of

the Marshal (Tr. p. 119), and immediately filed his

petition for a writ of habeas corpus and for a writ

of certiorari directed to the Commissioner to review

the evidence offered before the Commissioner (Tr.

p. 119). The writ of habeas corpus was issued

(Tr. p. 119), but so far as the record anywhere dis-

closes, no writ of certiorari was allowed. On the

15th day of March, 1920, the court below entered an

order finding probable cause to believe the appellant

guilty of the offenses named in the indictment, dis-

charging the writ of habeas corpus theretofore

issued, and ordering his removal to the Southern

District of New York (Tr. p. 113). It is from this

order that the appellant appeals.

The appellant predicates his contentions here

upon the following:

ASSIGNMENT OP ERRORS

Comes now George Francis Rowe, the petitioner

herein and files the following assignment of errors



upon which he will rely upon his appeal from the

order and decree made by this Honorable Court on

the 15th day of March, 1920, in the above cause.

I.

The United States District Court for the West-

ern District of Washington, Northern Division,

erred in discharging the writ of habeas corpus here-

tofore issue herein.

II.

The said District Court erred in holding that

the indictment set forth in said petition for such

writ stated an offense under Section 215 and 37 of

the Penal Code of the United States.

III.

The said Court erred in holding that said in-

dictment stated any offense under the laws of the

United States.

IV.

The said Court erred in entering an order for

his removal to the District Court of the United

States for the Southern District of New York for

trial under said indictment.

V.

The said Court erred in holding that the evi-



dence introduced before the Commissioner in his

hearing on the fugitive warrant issued under said

indictment was sufficient to show probable guilt or

to entitle the Government to the order for his re-

moval to New York.

ARGUMENT.

The assault leveled by the appellant upon the

proceeding before the lower court and the Commis-

sioner is founded principally upon two grounds:

First: That both the District Court and the Com-

missioner erred in holding that probable cause to

believe the appellant guilty of the offenses set forth

in the indictment had been shown ; and second : That

both the Commissioner and the District Court erred

in holding that the indictment returned in the South-

ern District of New York was a valid indictment,

and that it sufficiently stated offenses against the

laws of the United States. We consider these at-

tacks in the order stated.

I.

At the outset, it is urged that this Court cannot

consider the contention of appellant to the effect

that the evidence before the Commissioner and the

District Court failed to show probable cause. At-

tention is directed to the fact that the record in this
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case is defective, so far, at least, as the consideration

of the sufficiency of the evidence by this Court is

concerned. While it appears from the proceedings

set forth in the record that the District Court, upon

stipulation by the respective parties, considered the

evidence before the Commissioner in passing upon

the merits, that transcript nowhere appears in the

record. True, the petition of the appellant for a

writ of habeas corpus sets forth at large what was

alleged by him to be the substance of the evidence

adduced before the Commissioner. Whether the

appellant's epitome of the testimony, as set forth by

him, was a correct statement of the evidence, is no-

where admitted by the Government, and it is no-

where in the record certified to by the District Court.

This Court cannot consider the gratuitous sum-

mary alleged by the appellant to be the substance of

the evidence in the absence of a stipulation to that

effect, or of an incorporation into the bill of excep-

tions of the proceedings and evidence had before

the Commissioner. (See Paragraph 3, Rule 14,

which provides that no case will be heard until a

complete record containing all the proceedings

necessary to the hearing in this Court shall have

been filed.)

In the absence of the evidence, this court must



assume, in view of the finding of probable cause,

both by the Commissioner who heard the testimony

given by the witnesses and by the District Court

who read the transcript of such evidence, that there

was a proper showing before the lower courts. A
similar question was presented in Greene vs. Henkel,

183 U. S. 249, 46 L. ed. 177. In that case, as here,

there was an appeal from an order denying an ap-

plication for a writ of habeas corpus, and the Court

said:

"The evidence which was taken before the

Commissioner and which was before the dis-

trict judge upon the question of existence of

probable cause, was not annexed to the petition

and forms no part of the proceeding before the

circuit court upon the application for the writ

of habeas corpus. Whether that evidence was
or was not sufficient for the commissioner to

base his action upon, or for the district judge
to approve, was not a question before the circuit

judge, and is is not before this court. We must as-

sume, in the absence of the evidence taken be-

fore the Commissioner and approved by the dis-

trict judge, that their finding of probable cause
was sustained by competent evidence, bearing
in mind also that on this proceeding the court
would not in any event look into the weight of
evidence on that question.''

The appellant admitted his identity (Tr. p. 6)

and the Government introduced a certified copy of

the indictment (Tr. p. 6). This established a prima

facie case.
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Gayon vs. McCarthy, decided by the Supreme
Court March 1, 1920, being No. 540, official

advance sheets.

While, therefore, the question of the sufficiency

of the evidence is not before this court, there are

other and equally cogent reasons why the relief

prayed for by the appellant should be denied. The

2>roceeding before your Honors is one arising out

of habeas corpus proceedings, and is not a decision

upon the final merits after trial. It is well settled

that the writ of habeas corpus cannot be used in lieu

of an appeal upon the merits and the law after trial

and conviction.

Sec. 1246 Comp. St., 1919 Suppl., which is

Sec. 269 Judicial Code, as amended Feb.

26 1919.

Hyde vs. Shine, 199 U. S. 62, 50 Law ed. 90.

Benson vs. Henkel, 198 U. S. 1, 49 Law ed.

919, 25 Sup. Ct. Rep. 569.

Henry vs. Henkel, 235 U. S. 219, 59 Law ed.

203.

Oteiza y Cortes vs. Jacobus, 136 IT. S. 330, 34
Law ed. 464.

Horner vs. United States, 143 IT. S. 570, 36
Law ed. 266.

We have already directed the court's attention

to the circumstance that the appellant, prior to the

filing of his application for a writ of habeas corpus,

voluntarily surrendered himself to the costody of

the Marshal. The bill of exceptions on this point

(Tr. p. 119) is as follows:

"That thereafterwards the defendant was
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notified to appear in this court and show cause,

if any he had, why an order should not be en-

tered removing him to the District Court of the

United States for the Southern District of New
York and in response to said notice the appli-

cant herein appeared in court, voluntarily sur-

rendered himself and was thereupon taken into

custody by the United States Marshal for this

District and thereupon filed his petition for a
writ of habeas corpus and for a writ of cer-

tiorari directed to the commissioner to review
the evidence offered before the commissioner."

It is our position that the appellant, having vol-

untarily surrendered himself to the custody of the

Marshal, was not entitled to the issuance of the writ.

This question, we think, is finally disposed of by a

very recent decision of the Supreme Court, handed

down June 1, 1920, in the case of Stallings vs. Splain

(Advance Sheets for June, 1920, No. 534). Stallings

had been indicted in Wyoming for embezzlement.

In making the arrest, the Marshal for the District

of Columbia acted upon a bench warrant issued in

Wyoming to the Marshal for the District of Wyom-
ing. Stallings filed his petition for a writ of habeas

corpus in the Supreme Court of the District of

Columbia, and the writ issued. Pending hearing,

Stallings was admitted to bail. While at large upon

bail awaiting hearing on habeas corpus proceedings,

a complaint was sworn to before the United States

Commissioner for the District of Columbia, based
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upon the indictment in Wyoming, and a warrant was

issued. Stallings, however, was not arrested upon

this warrant, but appeared voluntarily before the

Commissioner, admitted his identity, and declined to

offer any evidence. The Commissioner found proba-

ble cause, and Stallings furnished bail to secure his

appearance before the Wyoming Court. Following

these proceedings, Stallings applied for a writ of

certiorari directed to the Commissioner, requiring

the transmission of the record, and the matter was

heard in the Supreme Court of the District of

Columbia upon the Government's demurrer to the

petition for the writ and upon the return to the

writ of certiorari. At the hearing the writ of

habeas corpus was discharged, and the petition for

writ of certiorari was denied, and Stallings ap-

pealed. In discussing this case, the Supreme Court

observes

:

"The admission to bail by the Commission-
er to answer the indictment in the District of

Wyoming was upon his own request on advice

of counsel. When this bail was given no ap-

plication had been made to the court for his re-

moval; and there had not even been an order

of the Commissioner that he be held to await

such application. He ceased, therefore, to be
in the position ordinarily occupied by one who
is contesting the validity of his detention and
who has been released on bail pending the habeas
corpus proceeding. Subray vs. United States,
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185 Fed. 401. Stallings' position was there-

after no better than if he had applied for the

writ after he had given bail. It is well settled

that under such circumstances a petitioner is

not entitled to be discharged on habeas corpus.

Respublica vs. Arnold, 3 Yeates, 263; Dodge's
Case, 6 Mart. 569. State vs. Buyck, 1 Brev.
460. Being no longer under actual restraint

within the District of Columbia he was not en-

titled to the writ of habeas corpus. Wales vs.

Whitney, 114 U. S. 564.

"Furthermore by voluntarily giving bail

to appear in Wyoming, the purpose of the re-

moval proceedings had been accomplished, and
all questions in controversy in the habeas cor-

pus and in the removal proceedings terminated.
Whether his arrest and detention had originally

been valid was thereby rendered immaterial. In
re Esselborn, 8 Fed. 904. And likewise the ques-
tion whether there was a right then to remove
him. Compare Cheong Ah May vs. United
States, 113 U. S., 216; Ex parte Baez, 177 U. S.
378."

II.

The sufficiency of the indictment is attacked.

Deferring for the moment a discussion of the valid-

ity of the indictment itself—and we are convinced

that under the authorities the pleading is good in

law—we suggest to the Court that all the conten-

tions made by the appellant concerning the alleged

deficiencies in the indictment are matters not proper

to be disposed of upon removal proceedings, or upon

application for writ of habeas corpus.



12

The latest expression by the Supreme Court on

this point is contained in the concluding words of

the decision in Stailings vs. Splain, Advance Sheets

for June, 1920, (No. 534), where it is said:

"If the validity of the indictment was open
to reasonable doubt, it was to be resolved not by
the committing magistrate but, after the re-

moval, by the court which found the indictment.

Beavers vs. Henkel, 194 U. S. 73, 83; Benson vs.

Henkel, 198 U. S. 1, 10, 11, 12 ; Haas vs. Henkel,
216 U. S. 462, 481."

See also, in addition to the cases heretofore

cited

:

Haas vs. Henkel, 216 U. S. 462, 54 Law ed.

569..

While it amply appears from the above de-

cisions that the court below is not the proper forum

to decide, and that habeas corpus proceedings are not

the appropriate method of raising for determina-

tion, the criticisms leveled against the indictment,

we, nevertheless, are firm in the conviction that the

pleading is good in law. In discussing briefly, as

we shall, the validity of the indictment, we confine

our argument to those counts predicated upon Sec.

215 of the Criminal Code, since, if any of those

counts is good, the removal must be ordered. (Price

vs. Henkel, 216 U. S., 488, 54 L. ed. 581.)
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The gist of appellant's argument concerning

these counts is that the falsity of the representations

charged in the indictment to have been made by ap-

pellant and his associates is not set forth with suffi-

cient detail. Counsel, we think, confuses the rules

which govern the pleading of fraud in civil cases

with the law concerning the sufficiency of an indict-

ment under Sec. 215. It is not necessary in a prose-

cution under Sec. 215 to allege or to prove that the

person victimized by the unlawful scheme actually

sustained a monetary loss. The element of the of-

fense is the use of the mails to induce one to part

with money or property upon representations which

are untrue.

In asserting the sufficiency of the indictment,

we content ourselves with citing, in addition to the

decisions above referred to, two recent opinions

from the Supreme Court which decide adversely to

appellant the issues raised by him

:

United States vs. New South Farm & Home
Co., 241 U. S. 64, 60 Law ed. 890.

United States vs. Barnow, 239 U. S. 74, 60
Law ed. 155.
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For the reasons above suggested, we respect-

fully insist that the decision below should be af-

firmed.

Respectfully submitted,

ROBERT C. SAUNDERS,
United States Attorney,

ROBERT E. CAPERS,

Assistant United States Attorney.

Attorneys for the Appellee.
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Petition for Rehearing.

The appellant respectfully petitions the Court

to grant a rehearing in this cause, for the reasons

hereinafter stated, and which may be concisely

summarized as follows: The indictment is so fa-

tally defective that it is apparent upon its face

that the trial court will not permit, over proper

objection, any evidence to be introduced by the

Government at the trial.

Counsel for the appellant presenting this petition

has not heretofore appeared in this cause. We
recognize the force of the rule announced by this

court in its decision filed herein on October 18, 1920,

to the effect that if there be reasonable doubt re-

specting the validity of the indictment, the proper



court for the resolution of that question is the

court wherein the indictment has been returned.

We concede that the rule announced by the Court in

this case and by the Supreme Court in the Splain

case is the general rule, and that there are few ex-

ceptions to it. The point we desire to urge is that

in this case, the enforcement of the general rule

will require the defendant to incur enormous ex-

pense in a case wherein the indictment is fatally

defective. While this court has in its decision

of October 18th apparently upheld the sufficiency

of the indictment, we respectfully and with great

deference submit that the objections urged by us

in this petition for a rehearing are not covered

in the former objections submitted by the appellant,

and were not passed upon by the Court.

Counts numbered one, two, three, four and five are

for an alleged violation of Section 215 of the Fed-

eral Penal Code in this : That the defendants having

devised, and intending to devise, a scheme and

artifice to defraud did, for the purpose of executing

such scheme and artifice, and attempting so to do,

place, and cause to be placed, in the United States

mail the certain letters set out in the indictment

under the counts embraced therein.

The alleged fraudulent scheme and artifice is set

out in the indictment; every allegation of alleged

fraud contained in the indictment is restricted by

the allegation appearing at page 69 of the tran-

script, viz. : By obtaining from the victims their

money and property by means of false and fraud-

ulent pretenses, representations and promises; at



no place in the indictment are any of the following

material and essential allegations contained, namely

:

1. There is no allegation in the indictment that

any of the defendants were either the officers or

agents of the copper company whose stock was to be

offered for sale ; or that any of the defendants could

or did exercise any control, either directly or in-

directly, of any of the money received from the sale

of the stock.

2. There is no allegation in the indictment that

any representation made by any of the defendants

was either false, fictitious or fraudulent, except as

such allegation appears as a simple conclusion of

law, and not as a statement of fact.

3. There is no allegation in the indictment that

any of the defendants received, either directly or in-

directly, any money or property from the sale of

any of the stock.

4. There is no allegation in the indictment in

reference to the knowledge of the defendants, or

any of them, as to the true conditions of the affairs

of the company, or of the value of its property,

except the conclusion often repeated in the indict-

ment, to wit:

"The said representations, as the defendants

well knew, being false, fictitious and fraud-

ulent,
'

'

At best, this statement is but a conclusion, and is

not a statement of fact; the words, "then and

there," which would fix the time and place of the

alleged knowledge of the falsity are not included in

the indictment.



5. At no place in the indictment is an attempt

made to plead what the Government contends to

be, the true statement of affairs in relation either

to the value of the stock or of the property of the

copper company, or the true state of affairs in rela-

tion to any of the representations.

For instance, the allegation appearing at page 70

of the Transcrit of Record, to the effect that the

defendants were to hold out and represent that

Howarth & Company had purchased fifty thousand

(50,000) shares of stock, and had paid twenty-five

thousand dollars ($25,000). By every rule of plead-

ing, it is assumed as true under this allegation that

Howarth & Company had purchased forty-nine

thousand nine hundred ninety-nine (49,999) shares

of stock for which they had paid twenty-four thou-

sand nine hundred ninety-nine dollars ($24,999).

The allegation on said page 70 that the repre-

sentation was to be made that the entire proceeds re-

ceived from the sale of the stock, less a commission

of twenty (20) per cent were to go into the treasury

to be used for the purpose of developing the prop-

erty; by the same rule of pleading, it is assumed

as true that all of the proceeds, except twenty-one

(21) per cent were to go into the treasury to be

used for said purpose.

The same objection can be urged to every para-

graph in the entire indictment.

We respectfully suggest that had the indictment

contained the following allegation, or one similar

thereto, these objections could not be urged against

the pleading:



"That in truth and in fact and as the de-

fendants then and there well knew, the said

Howarth & Company had not purchased any

of the stock of said company ; the said Howarth

& Company had not paid the sum of twenty-five

thousand dollars ($25,000) for said stock, or

any other sum; the proceeds from the sale of

said stock less a Commission of twenty (20)

per cent were not to be used for the purpose

of development, but all of said amounts were

to be appropriated by the defendants to their

own use and benefit; there were not then and

there eight hundred (800) tons of copper ore

upon said property ready for shipment," etc.

If these and similar allegations in relation to the

alleged true condition were contained in the indict-

ment as to each allegation of fraud, falseness and

misrepresentation, then there would be presented

upon a plea of not guilty an issue of fact for de-

termination.

But, under the present indictment, no issue can

be presented by such a plea.

6. There is no allegation in the indictment that

the copper mine of the company is not of the value

represented by the entire issue of stock.

7. There is no allegation in the indictment that

the stock of the company was not at the time of the

sale, and is not now, worth more than the alleged

stockholders paid for it.

We appreciate that this court and the Supreme

Court of the United States have said that it is not

necessary to either allege or prove in a prosecution
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under Section 215, that any person was defrauded

by the representations or scheme, or that the value

Of the thing sold in money was any less than the

amount paid or intended to be paid.

We submit that while these elementary proposi-

tions are true when a thing is sold, or offered for

sale, for a specific purpose, the rule is not applicable

in the case at bar for the reason that the affirmative

allegations in the indictment remove the case from

the application of the general rule.

To make this point clear, we concede that if a

man, through and by the use of the mails, sold a

tract of land upon the representation that it had

valuable improvements thereon and consisted of

horticultural land, fertile in nature and free from

rocks or adverse climatic conditions, it would be no

defense to prove that the tract of land so sold, while

arid in nature and covered with perpetual snow,

actually had upon it a mine of greater value than

the purchase price. Under such circumstances, the

purchaser having contracted to buy an orchard

would be entitled to an orchard, and could not have

his claim satisfied with proof that he had pur-

chased a mine, even though the mine were of great

value.

But it affirmatively appears from the allegations

contained at page 75 of the transcript that the stock

intended to be offered for sale was speculative min-

ing stock to be sold on the New York curb, and

solely for the purpose of gambling and speculation;

that by stock manipulation, a market was to be



maintained for the stock so that the stockholders

might sell to others at a profit to themselves.

8. There is no allegation, nor inference, that the

defendants did not have at the time the alleged

representations were to be made the most absolute,

unlimited confidence in the success of the copper

mine.

9. There is no allegation in the indictment that

it would either be possible or that it was within the

contemplation of the scheme that any of the money

or property to be paid for any of the stock by the

stockholders was to be under the control in any

way of any of the defendants.

Count six of the indictment charges a conspiracy

under Section 37 to violate said Section 215, and

every objection we have raised to the validity of the

indictment herein is urged against the validity of

the conspiracy count, because the conspiracy count

lacks the same essential ingredients and elements

as are hereinbefore urged against the counts charg-

ing a violation of Section 215.

It is apparent from an inspection of the tran-

script that all of the defendants are resident of the

extreme northwest, while the indictment is pending

in a district situated over four thousand miles

distant.

It is our contention that if the Government should

be required in this indictment to plead the true

facts, it will be at once apparent upon the face

of the indictment that a scheme to defraud never

existed. Under these circumstances, and with great

deference, we respectfully ask the court to review
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its former decision, and to permit a rehearing upon

the specifications herein submitted.

We recognize that as to several of the objections

we have urged against the validity of this indict-

ment, this Court has held that they are not fatal,

but we call the attention of the Court that in no case

have all of these nine necessary and material ele-

ments in a mail fraud case based upon a stock

selling plan been omitted. It is true that this Court

has held that in an indictment charging a scheme

to defraud, it is not essential to negative the truth

of the representations which are to be made in fur-

therance of that scheme. But this rule implies

that the scheme aside and apart from the false

representations is fraudulent. ^In the indictment

under consideration, the only possible thing which

could make the scheme fraudulent would be the

falsity of the representations. If in this indict-

ment it be admitted that no false representations

were to be made, then there remains in the indict-

ment no allegation of fraud or deceit.

In the case of Beavis v. Henkel, 194 U. S., page

73, the Supreme Court said:

"It may be conceded that no such removal

should be summarily or arbitrarily made; there

are risks and burdens attending it which ought

not be needlessly cast upon any individual;

these might not be serious in a removal from

New York to Brooklyn, but might be if the re-

moval was from San Francisco to New York.

We must never forget that in all controversies,

civil or criminal, between the Government and
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an individual, the latter is entitled to reasonable

protection. Such seems to have been the pur-

pose of Congress in enacting Section 1024,

which requires that the order of removal be

issued by the Judge of the district in which the

defendant is arrested. In other words, the

removal is made a judicial rather than a mere

ministerial act."

To the same effect are the following cases:

Frisley v. Treat, 205 U. S. 20-29,

Greene v. Henkel, 46 Law Ed. (U. S.), p. 177,

United States v. Greene, 136 Fed. 660,

United States v. Black, 160 Fed. 433,

In re Buell (Fed. cases), sec. 2102.

In the case at bar, the Government is seeking to

take a man from the City of Seattle to the City of

New York for trial. There he is going to be called

upon to meet the vague charges and' the vague con-

clusions in this indictment. He may at enormous

expense to himself bring witnesses from the interior

of Alaska to prove that the copper mine in question

is of great value, only to be at the trial met with the

statement that this is not the thing upon which the

Government relies for conviction. It is impossible

for him, under this indictment, to shape or present

his defense. The distance between the City of

Seattle and the City of New York is so great that

no man could possibly afford to bring immaterial

witnesses to testify at the trial.

We submit that the indictment in this case is

fatally defective, and should the order of removal
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become final, the defendant will be put to a burden

of expense so enormous in amount as to cause him

to undergo the severest of punishment, even in the

event his legal contentions are upheld at the trial,

and this Court will take judicial knowledge of the

fact that if these things occur, the Government is

without power to remedy the wrong.

In the case of Stallings vs. Splain, decided June

1, 1920, by the Supreme Court, the general rule,

to wit:

"If the validity of the indictment was open

to reasonable doubt, it was to be resolved not

by the committing magistrate, but after the re-

moval by the Court which found the indict-

ment";

is announced, and this rule is followed by this

Court in its opinion of October 18, 1920. It is our

contention that, examined in the light of the ob-

jections we have urged, there cannot be reasonable

doubt as to the validity of this indictment. The

description of the alleged scheme to defraud is so

vague and uncertain that no man, however inno-

cent he might be, could safely go to trial upon it.

When the defendant faces the United States Dis-

trict Court at New York City, it will be impossible

for him to then produce witnesses from the interior

of Alaska. The expense of preparing for such a

trial is so great as to actually defy either calcula-

tion or conjecture. If in answer to this it be sug-

gested that our proper remedy is to timely move

for a bill of particulars, we reply that a bill of
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particulars will not cure defects in an indictment

which are fatal. Take, for instance, the allegation

contained at page 72 of the transcript, as follows

:

"And it was a part of said scheme and arti-

fice for the defendants in person and through

Harvey A. Willis & Company, to hold out and

represent to the victims that the property of

the Copper Company was only seven miles from

the railroad, and that an aerial tramway could

be easily constructed from the property to the

railroad, the said representations, as the de-

fendants well knew, being false, fictitious and

fraudulent, '

'

How is it possible for anyone to understand what

is meant by this allegation 1 The defendants might

bring witnesses from the interior of Alaska to tes-

tify that the property of the copper company is but

seven miles from the railroad, and then be met by

expert testimony to the effect that in the opinion of

the experts, the building of a tramway would cost

a great deal of money; and these same objections

can be urged against every paragraph of the in-

dictment.

In its opinion, this Court refused to consider the

evidence offered before the commissioner; for the

reason that the matter had not properly been

brought before this Court. We suggest that it is

plain from a study of the proceedings as they are

incorporated in the transcript that the defendant

contested the removal in good faith and offered

abundant testimony to show a lack of probable
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cause. We concede that the matter has not been

brought to the attention of this Court in that con-

cise, orderly way in which it should have been

presented. However, the following facts do appear

from the transcript of record: That in his petition

for a writ of habeas corpus, the appellant set out

concisely and in narrative what he claimed was all

of the material evidence introduced at the hearing

(Transcript of Record, pp. 6-61, inclusive), and at

the conclusion of this recital is contained the fol-

lowing averment:

"The above constitutes all of the substantial

evidence taken before the United States Com-

missioner, and the attached transcript sets forth

all the evidence taken before said commissioner

in relation to the said defendant."

(Transcript of Record, page 61.)

These allegations are in no manner contradicted

by the return to the writ (Transcript of Record,

pp. 103-108), and we contend that not being denied,

they are confessed. And this contention is strength-

ened by the total absence in the brief of the appellee

of any statement that evidence material to the in-

quiry is omitted.

If, however, this Court should adhere to its ruling

that it will not consider the evidence because it is

not incorporated in the bill of exceptions, then we
respectfully ask that upon rehearing we be per-

mitted to bring the record before this court by the

certificate of the trial court as to its authenticity

and materiality. In making this suggestion, we
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have in mind that it is not the practice of this court

to deny a man a hearing and the right to have his

assignments of error reviewed because he has failed

to comply with court rule. The writer of this peti-

tion has in mind a case where the plaintiff in error

in presenting his record for review had failed to

follow many of the plain rules of the court; yet in

this case this court did patiently examine the entire

record to ascertain if any error, even though not as-

signed or properly presented, had been committed.

In conclusion, we desire to state that we have

filed this petition for rehearing rather with re-

luctance because we have felt that the Court might

very properly take the position in an ordinary case

that many of the questions we advance should be

submitted to the court holden in the district wherein

the indictment has been returned. We feel, how-

ever, that the circumstances in this case, considering

the great hardship which will be cast upon the

defendant, in the event the order for removal shall

become final, justify us in pointing out to this

court those particulars which seem to us to render

the indictment invalid.

It is for these reasons that we most respectfully

petition this court to grant a rehearing.

Respectfully submitted,

CLARENCE L. REAMES,
Attorney for Appellant,

1710 Hoge Building,

Seattle, Washington.
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In the District Court for the Territory of Alaska,

'Second Judicial Division.

IN EQUITY—No. .

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAjN,

Defendants.

Complaint.

Comes now the plaintiffs above named, and for

cause of action against the above-named defendants

complain and allege:

I.

That plaintiffs and defendants are residents of the

Wade Hampton Precinct, Territory of Alaska.

II.

That the plaintiff F. Umphrey did, on the 1st day

of April, 1917, make a discovery of gold on the placer

mining claim known and described as Creek Placer

Mining Claim No. 5 Above Discovery on the West

Fork of Willow Creek, a tributary of Spruce Creek,

in the Wade Hampton Recording District, Territory

of Alaska, and did, on said date, duly stake and mark

out the said mining claim by planting four stakes at

the four corners of the same as required by law, such

stakes being of the dimensions and hewed in the

manner prescribed by law, and did post his notice

of location by writing the same on the stake known
as No. 1 or the Initial Stake.
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III.

That thereafter, to wit, on the 2d day of April,

1917, the said plaintiff F. Umphrey did file for record

with the United States Commissioner and ex-officio

recorder of the said District a certificate of location

of the said ground, which said certificate of location

is in words and figures following, that is to say:

"NOTICE OP RELOCATION.
KNOW ALL MEN BY THESE PRESENTS that

I, FRED UMPHREY, a citizen of the United States,

claim, by right of relocation, 20 acres of the unappro-

priated public land on the west fork of Willow Creek,

a tributary of Spruce Creek, in the Wade Hampton

Recording District, Territory of Alaska, to be known

as Creek Claim No. 5 Above Discovery West Fork of

Willow Creek, more particularly described as fol-

lows, to wit:

Commencing at Post No. 1 which is known as the

Initial Stake, located at southeasterly corner of

claim, and northeast corner of Creek Claim No. 4

above West Fork of Willow Creek, running thence

1320 feet in a northerly direction to Post No. 2, thence

running 660 feet in a westerly direction to Post No.

3, thence running 1320 feet in a southerly direction

to Post No. 4, running thence 660 feet in an easterly

direction to the Initial Post, or Post No. 1, the place

of beginning.

Discovery of gold was made on the 1st day of April,

1917, at a point in about the center of the claim

and about 50 feet from the downstream boundary
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line, and discovery post was planted at that point.

[1*]

This is intended as relocation of the claim here-

tofore located by Ben Blanker on the 4th day of July,

1914, as Creek Claim No. 5 Above Discovery West
Fork of Willow Creek, certificate of location which is

of record in Volume 1 of the records of the said re-

cording district, at page 157.

Date of relocation—April 1st, 1917.

Gold discovered—April 1st, 1917.

F. UMPHREY,
Locator."

—which said certificate of location was on said 2d

day of April, 1917, duly recorded in volume 5 of the

records of said recording district, at page 154.

IV.

That thereafter, to wit, on said 2d day of April,

1917, the said plaintiff, F. Umphrey, by an instru-

ment in writing, duly executed and acknowledged,

transferred an interest in the said placer mining

claim to the plaintiff, Fred Harrison.

V.

That ever since said 1st day of April, 1917, the

plaintiff F. Umphrey, and his grantee, the plaintiff

Fred Harrison, have been, and now are, the owners

in fee of said mining claim subject only to the

paramount title of the United States of America, and

as such have been entitled to the possession of the

same, and they have been ever since said 1st day of

April, 1917, and now are in possession of the same.

*Page-number appearing at foot of page of original certified Transcript-

of Record.
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VI.

That the above-named defendants, Chris Betsch

and Joe L. Jean, claim an interest in the said mining

claim adverse to these plaintiffs, but that such claim

of interest is without right.

VII.

That on the 4th day of April, 1917, the above-

named defendants thru their duly constituted agent,

caused to be recorded in the records of the said re-

cording district, an affidavit in which such claim of

interest is set out and which affidavit is in words

and figures following, that is to say:

UNITED STATES OF AMERICA.
Wade Hampton District,

District of Alaska,—ss.

WILLIAM DELBAR, being first duly sworn,

upon oath, deposes and says

:

That he is the duly constituted agent of one Chris

Betsch and Joe L. Jean and that the said Chris

Betsch and Joe L. Jean are the owners of a certain

placer mining claim known as No. 5 Above Discovery

on Willow Creek, a tributary of Spruce Creek, situ-

ated in the Wade Hampton Recording District, Dis-

trict of Alaska.

That during the months of October, 1916, to wit,

from the first until the twenty-fifth days of said

month, continuous mining operations were con-

ducted on a large scale on said claim, consisting of

general mining by shoveling into sluice-boxes, the

building of a ditch, from the upper part of the claim
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to the center and cutting of a bedrock cross-cut from

the center of the creek to the benches.

That more than fifteen hundred dollars has actu-

ally been expended in labor on these operations and

that the work was performed for the benefit of said

claim, and' at the instance and in behalf of the said

Chris Betsch and Joe L. Jean [2] and at their ex-

pense.

That he as the duly constituted agent of the said

Chris Betsch and' Joe L. Jean actually paid for the

labor performed on said claim and as such complied

with the requirements of the annual assessment work

as prescribed by law, for the current year of 1916.

That at this time the affiant considers and believes

that the owners of said claim have been unable to file

such proof of labor owing to their absence.

Dated at Fortuna Ledge, this 3d day of April,

1917.

WILLIAM DELBAE.

Subscribed and sworn to before me this 3d day of

April, 1917.

M. F. MORAN,
[Commissioner's Seal]

U. S. Commissioner Wade Hampton Precinct, Terri-

tory of Alaska. '

'

—which affidavit was duly recorded in the said

records at page 41 of volume 8; that the statements

contained in said affidavit are not true.

VIII.

That thereafter, to wit, on or about the 5th day of

April, 1917, the said defendant, Chris Betsch, wrong-
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fully, without the consent of the plaintiffs, and with-

out authority of law, caused to be posted upon said

claim notices of warning to trespassers, signing the

names of the defendants thereto as " owners" of the

said claim.

IX.

That if the said defendants ever did have any right

or interest in the said mining claim, which these

plaintiffs do not admit, but deny, they abandoned

and forfeited the same before the entry of the plain-

tiff Umphrey upon the said claim.

WHEREFORE PLAINTIFFS PRAY JUDG-
MENT:
(a) That an order issue out of this court declaring

the plaintiffs to be the owners of the said

Creek Claim No. 5 Above Discovery on the

West Fork of Willow Creek, and that their

title, so far as the defendants are concerned,

is a title in fee

;

(b) That a further order issue out of this court re-

straining the defendants, or either of them,

their agents, servants, lessees and employees,

from molesting or in any manner interfering

with the plaintiffs in the free use and enjoy-

ment of the said property by them, the said

plaintiffs;

(c) That a reasonable sum be awarded these plain-

tiffs as attorneys' fees in this action, and

that they recover their costs and disburse-

ments herein expended;
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(d) For such other, further and additional relief as

to the court may seem just and equitable.

(Signed) FRED HARRISON,
Attorney for Plaintiffs. [3]

UNITED STATES OF AMERICA.
Territory of Alaska,—ss.

Fred Harrison, being first duly sworn, on oath

deposes and says that he is one of the plaintiffs in the

within entitled action; that he has read the foregoing

complaint, knows the contents thereof and that the

same are true as he verily believes.

(Signed) FRED HARRISON.

Subscribed and sworn to before me this 11th day

of April, A. D. 1917.

(Signed) M. F. MORAN,
[Commissioner's Seal]

U. S. Commissioner Wade Hampton Precinct, Terri-

tory of Alaska.

[Endorsed] : No. 2723. In the District Court, Ter-

ritory of Alaska, Second Division. F. Umprey et al.,

Plaintiffs, vs. Chris Betsch et al., Defendants. Com-

plaint. Filed in the Office of the Clerk of the Dis-

trict Court of Alaska, Second Division, at Nome, May
3, 1917. G. A. Adams, Clerk. By , Dep-

uty. L. Fred Harrison, Attorney at Law, Notary

Public, Iditerod, Alaska, Fortuna Ledge (Marshall

City), Alaska. [4]
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In the District Court for the Territory of Alaska,

Second Judicial Division.

No. .

¥. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Answer.

Come now the defendants and answering the com-

plaint of the plaintiffs, admit, deny and allege

:

I.

They deny generally each and every allegation con^-

tained in paragraph "II" of the plaintiffs' com-

plaint.

II.

Answering paragraph "IV" of said complaint,

defendants allege that they have no knowledge or

information sufficient to form a belief as to the allega-

tions contained in said paragraph, and therefore deny

the same and the whole thereof.

III.

Defendants deny generally each and every allega-

tion contained in paragraph "V" of said complaint.

IV.

Answering paragraph "VI" of said complaint,

defendants deny that the claim on interest of the

defendants in the premises described in plaintiffs
f

complaint is without right.
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V.

Answering paragraph "VII" of said complaint,

defendants admit that on the fourth day of April,

19*97, one William Delbar caused to be recorded in

the records of the Wade Hampton Precinct, [5] an

affidavit as set forth in said paragraph "VII" of

said complaint, and that said affidavit was recorded

at page 41 of Volume 8 of the records of said pre-

cinct, and otherwise deny generally each and every

other allegation contained in said paragraph.

VI.

Defendants deny generally each and every allega-

tion contained in paragraphs "VIII" and "IX" of

said complaint.

For a further and affirmative answer and defense

to plaintiffs' complaint, defendants allege that

they are the owners in fee, subject only to the para-

mount title of the Government of the United States,

of the ground and premises described in plaintiffs'

complaint, and are in the possession and entitled to

the possession of the whole thereof.

WHEREFORE having fully answered plaintiffs'

complaint, defendants demand that the action of

plaintiffs be dismissed.

(Signed) O. D. COCHRAN,
Attorney for Defendants.

United States of America,

Territory of Alaska,—ss.

O. D. Cochran, being first duly sworn, says : That

he is the attorney for the defendants in the above-

entitled action; that he has read the foregoing an-

swer, knows the contents thereof, and believes the
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same to be true. That this verification is made by

affiant for the reason that the defendants are now
at Marshall in the Wade Hampton Precinct in the

Territory of Alaska, and that verification thereof

cannot therefore be made by either of said defend-

ants.

(Signed) O. D. COCHRAN.

Subscribed and sworn to before me this the 27th

day of August, 1917.

[Seal] (Signed) G. J. LOMEN,
Notary Public in and for the Territory of Alaska.

('My commission expires on the 27th day of June,

1921).

[Endorsed] : No. 2723. In the District Court for

the District of Alaska, Second Division. F. Umphrey
& Fred Harrison, Plaintiffs, vs. Chris Betsch & Joe

L. Jean, Defendants. Answer. Filed in the Office

of the Clerk of the District Court of Alaska, Second

Division at Nome. Aug. 28, 1917. G. A. Adams,

Clerk. By , Deputy. O. D. Cochran,

Attorney for Defendants. [6]

In the District Court for the Territory of Alaska,

Second Division.

No. 2723

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.
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Reply.

•Comes now the plaintiffs and for reply to defend-

ants' answer filed herein, says:

I.

That plaintiffs deny each and every allegation

contained in the confirmative defense of defendants.

(Signed) FRED HARRISON 1

,

Attorney for Plaintiffs.

Territory of Alaska,

Second Division,—ss.

Fred Harrison, being first duly sworn, on oath

deposes and says: That he is one of the plaintiffs

in the above-entitled action; that he has read the

foregoing reply ; knows the contents thereof, and the

same is true as he verily believes.

(Signed) FRED HARRISON.

Subscribed and sworn to before me this 22d day

of September, 1917.

[Steal] (Signed) W. C. McGUIRE,
Deputy Clerk, District Court, District of Alaska,

Second Division.

[Endorsed] : In the District Court for the District

of Alaska, Second Division. F. Umphrey and Fred

Harrison, Plaintiffs, vs. Chris Betsch and Joe L.

Jean, Defendants. Reply. Filed in the Office of

the Clerk of the District Court of Alaska, Second

Division, at Nome. Sept. 22, 1917. G. A. Adams,

Clerk. By , Deputy. [7]
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In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

UMPHREY et al.,

Plaintiffs,

vs.

BETSCH et al.,

Defendants.

Memo Opinion.

This cause came on regularly for trial before the

Court on the 10th day of July, 1919, continuing over

several days, and was finally submitted to the Court

on July 15, 1919; plaintiffs being represented by

their counsel, Fred Harrison, the defendants by their

counsel, O. D. Cochran. The Court having heard the

evidence adduced on the part of the respective par-

ties, arguments of counsel, and being fully advised

in the premises, finds as follows

:

This is an equity case brought by the plaintiffs to

quiet title to a mining claim in Wade-Hampton Pre-

cinct, Alaska, known as No. 5 Above Discovery on

Willow Creek. Being an equity case I admitted con-

siderable evidence that otherwise might not have been

allowed; had it been a law case, and tried before a

jury, the evidence allowed would have been stricken,

if certain matters and things had not been proven.

The Court not being in a position at the outset to

know what proof of the defendants would be, that

is to say, whether they would show that the plaintiffs

had not made a lawful location, and complied with.
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the laws relative thereto, or that the entry

upon said mining claim had not been quiet and peace-

able, but had been by force and violence. The evi-

dence wholly failing in this respect, I pass from the

evidence of the defendants with reference to the buy-

ing of the lay, the possession of tents and equipment,

the photographs representing their position, and such

like testimony, with the mere [8] comment that

the same was very unsatisfactory and uncertain, to

say the least.

This now brings us to the vital point, or controlling

issue in this case, and so considered by the defend-

ants' attorney, in his brief: THE CONSTITU-
TIONALITY AND THE VALIDITY OF CHAP-
TER 10 OF THE SESSION LAWS PASSED BY
THE TERRITORIAL LEGISLATURE in 1915,

which provides for the location and possession of min-

ing claims in Alaska, and more particularly that por-

tion of said law section 7, which provides : A failure *

to file for record proof by affidavit of the owner or

someone else in his behalf having knowledge of the

facts of the annual assessment work within ninety

days after the close of the calendar year, shall be

deemed an abandonment by the locator, and the claim

shall be subject to relocation by another person, if

such location be made after the ninety-day period,

and before the locator has filed such record proof.

Such relocation works a forfeiture of all prior loca-

tions.

The locating and holding of mining claims is not

a vested right in any sense. Surely not so until

patent has been applied for, but is merely a possessory
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right or title depending upon conditions subsequent.

So long as the burden placed upon the locator as

conditions subsequent by the statute are reasonable

and do not interfere with the primary disposition of

the soil, or interfere with any vested rights, or are

not in conflict with any Federal Law. If certain

regulations (call them burdens, if you will) govern-

ing locations, manner of recording, increased amount

of work required to hold possession of mining claims,

certain amount of discovery work done within

a, limited period, and such like regulations

have been held to be reasonable and valid, and

not an interference with the Federal law. By
a parity of reasoning I cannot perceive any

difference in principle discernible, why the require-

ments to file an affidavit of annual assessment work

is not a just and reasonable regulation. I am of the

opinion that such a regulation is a wholesome and

salutary law. Had I any doubt whatever in [9]

the premises, still I would hesitate to declare this law

unconstitutional and invalid. I have searched in vain

for words to more aptly express my view point upon

this question than those expressed in the opinion of

the Court in the case of Mares vs. Dillon, decided in

1904, and reported in 75 Pac. on page 965, wherein

the Court uses this language:

"This Court should not assume the authority

to declare any Act of Congress to be in violation

of the constitution of the United States, except

in cases entirely clear and free from doubt.

Such decision by this Court would only be bind-

ing within the state, and then only until the
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question should be finally decided by the Supreme

Court of the United States. Again, if this

Court should hold these statutes void because

in conflict with the Federal Constitution or Acts

of Congress, and locations should thereafter be

made not complying with their requirements,

and the Supreme Court of the United States

should afterwards decide to the contrary and hold

them valid, all locations made in the interim, not

complying with their requirements would be void.

This would be a calamity which should be

avoided, if possible. On the other hand, if this

Court holds these statutes valid all locations must

comply with their requirements in order to have

any validity, and if the Supreme Court of the

United States should afterwards decide that they

were void, no one would be injured, because all

locations made in conformity with these statutes

would surely be valid even if the statutes were

void, as all the requirements of the Acts of Con-

gress would be complied with."

The Court has listened attentively to the arguments

of counsel, and has very carefully read the briefs of

both parties, which shows care and thought on the

part of respective counsel, and after considering the

cases therein cited, I am of the opinion that this act

comes within the purview and power of the Territor-

ial Legislature, and does not interfere with any Con-

gressional or organic act, with reference to the pri-

mary disposition of the soil, and is therefore a consti-

tutional and valid act. It being a constitutional and

valid act, the question is, the intent of the statute.
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The law itself is plain enough, and does not call for

any construction. It is not susceptible of any other

construction than that which is plain upon its face;

it says: A failure to comply with the provisions of

this section (that is, section 7) said claim shall be

considered abandoned, and open to location by others,,

as if no location had been made.

As stated before, I would hesitate to hold any act

of the [10] legislature invalid for any reason, un-

constitutional or otherwise, unless it would clearly

appear beyond the right or power of the legislature

to pass such an act. The legislators are the repre-

sentatives of the people, and the will of the people

is spoken through the acts of the legislature. I would

be reluctant to thwart the will of the people, except

in a very clear case.

After a careful examination and investigation of

the authorities I am firmly of the belief that the legis-

lature was well within its rights when it passed Chap-

ter 10, Laws of 1915, and that the same is a whole-

some and salutary law.

However, if we had no other authority than section

5050 of the Compiled Laws of the United States, 1918,

passed June 6, 1900, the Court would be amply justi-

fied in holding that said act was valid and constitu-

tional. Section 5050 of the Compiled Laws of the

United States reads:

"Miners in any organized district May Make

Rules and Regulations Governing the recording

of notices of location of mining claims, water

righs, flumes and ditches, mill sites and Affidavits
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of Labor not in conflict with this act, or the gen-

eral laws of the United States."

If miners can make such rules and regulations, and

be upheld by the authorities and the law, certainly

the state and territorial legislatures' acts will apply

with equal, if not, greater force.

The law valid, what does the evidence show? The

evidence of the defendants (and I believe there is no

contradiction in the evidence) is to the effect that they

did not file for record an affidavit of annual labor

during the year 1916, or within ninety days of the

close of the calendar year, as required by section 7,

Chapter 10 of the Session Laws of 1915, but did make

such filing on the 4th day of April, 1917, through their

duly authorized agent, William Delbar, which was

after plaintiff Umphrey had located and filed his

location of said claim. That being the case, such

failure to comply with such section worked an aban-

donment of the claim, and left the same open for relo-

cation by anyone else who desired to relocate. [11]

If after the ninety-day period, and before said loca-

tors had filed their proof of annual assessment work

the same had been relocated by another person, such

relocation worked a forfeiture of all prior rights, un-

less such relocation had not been quiet and peaceable,

and had been by force and violence.

The evidence further clearly shows, that on the 1st

day of April, 1917, and before the defendants had

by affidavit filed any proof of the annual assessment

work for the year 1916, the plaintiff Umphrey entered

upon, peaceably and quietly, and made a valid dis-

covery, and relocation of said claim, and complied
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with all the requirements of the Territorial and Fed-

eral Laws then in force. That thereafter, on the 2d

day of April, 1917, the plaintiff Umphrey filed for

record with the United States Commissioner and

ex-officio Recorder of said District a certificate of

location of said ground. That thereafter, to wit, on

the 2d day of April, 1917, the plaintiff Umphrey
by an instrument in writing, duly executed and ac-

knowledged, transferred an interest in said placer

mining claim to the plaintiff, Fred Harrison.

In view of all the evidence, and the law, and in

accordance with the foregoing opinion, the plaintiffs

are entitled to relief according to the prayer of their

complaint. Findings, conclusions of law and decree

may be prepared accordingly.

Done in open court this 20th day of October, 1919.

(Signed) WIM. A. HOLZHEIMER,
District Judge.

[Endorsed] : No. 2723. In the District Court for

the District of Alaska, Second Division. F. Um-
phrey et al., Plaintiffs, vs. Ghris Betsch et al., De-

fendants. Memo Opinion. Filed in the Office of

the Clerk of the District Court of the Territory of

Alaska, Second Division, at Nome. Oct. 20, 1919.

Thos. McOann, Clerk. By Wl C. 'McG., Deputy.

[12]
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In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Findings of Fact and Conclusions of Law.

This cause came on regularly for trial on the 10th,

11th, 12th, 14th and 15th days of July, 1919, before

the court without a jury, sitting as a court of equity,

the plaintiffs appearing in person and by their

counsel, Fred Harrison, and the defendants appear-

ing by the defendant Chris Betsch in person and by

their counsel, O. D. Cochran, and the Court having

heard the evidence adduced on behalf of the re-

spective parties, and having considered the same and

the records and files in the cause, and the argument

of counsel presented in open court, and the briefs of

counsel thereafter submitted to the Court, and the

matter having been submitted to the Court for de-

cision, and the Court being fully advised in the

premises, now finds the following facts

:

FINDINGS OF FACT.
I.

The Court finds that the plaintiffs are citizens of

the United States of America.

II.

The Court further finds that the plaintiff F. Um-
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phrey did, on the 1st day of April, 1917, peaceably en-

ter, and make a discovery of gold, upon the placer

mining claim known as Creek Placer Mining Claim

No. 5 Above Discovery on the west fork of Willow,

Creek, a tributary of Spruce Creek in the Wade
Hampton [13] Recording District, Territory of

Alaska, and did, on said 1st day of April, 1917, duly

stake and mark out the said mining claim by planting

four stakes at the four corners of the same as re-

quired by law, and that such stakes were of the di-

mensions and hewed in the manner prescribed by

law, and did, on said 1st day of April, 1917, duly post

his notice of location of said mining claim by writing

the same on the stake known as No. 1 or the Initial

Stake.

III.

The Court further finds that on said 1st day of

April, 1917, the said mining claim was unoccupied

and unappropriated and was open for location by

the plaintiff Umphrey.

IV.

The Court further finds that thereafter, to wit, on

the 2d day of April, 1917, the said plaintiff, F. Um-
phrey, did file for record with the United States

Commissioner and ex-officio Recorder of the isaid

Wade Hampton Recording District a certificate of

location of the said mining claim, which said certifi-

cate of location complied with the form required by

law, and that said certificate of location was duly re-

corded on said 2d day of April, 1917, in the said rec-

ords of the Wade Hampton Recording District

aforesaid, in volume 5 at page 154 of said records.
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V.

The Court further finds that thereafter, to wit, on

the 2d day of April, 1917, the said plaintiff, F. Um-
phrey, by an instrument in writing, duly executed

and acknowledged, transferred an interest in the said

placer mining claim to the plaintiff, Fred Harrison.

VI.

The Court further finds that the above-named de-

fendants, Chris Betsch and Joe L. Jean, claim an in-

terest in the said mining claim adverse to the plain-

tiffs herein, but that such claim [14] of interest is

without right.

VII.

The Court further finds that the defendants Chris

Betsch and Joe L. Jean abandoned any interest which

they may have had in the said mining claim prior

to the entry upon, and location of, the said mining

claim by the plaintiff Umphrey, by their failure to

file for record, or cause to be filed for record, during

the year 1916, or within ninety days after the close

of said year, an affidavit setting out the labor per-

formed, if any, upon the said mining claim during the

said year 1916, as required by the Session Laws of the

Territory of Alaska, 1915, section 7, Chapter 10.

VIII.

The Court further finds that, ever since said 1st

day of April, 1917, the plaintiff F. Umphrey and his

grantees, have been, and now are the owners in fee

of the said mining claim subject only to the para-

mount title of the United States of America, and

that, ever since said 1st day of April, 1917, they have

been entitled to the possession of the said mining

claim, and that at the time of the commencement of
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this action, May 3d 1917, they were in the peaceable

and quiet possession of the said mining claim.

IX.

The Court further finds that the defendants Chris

Betsch and Joe L. Jean did not, during the year 1916,

nor within ninety days after the close of said year,

file any affidavit of labor for labor performed on the

said claim during the year 1916.

And as conclusions of law the Court finds:

CONCLUSIONS OF LAW.
I.

That the defendants Chris Betsch and Joe L. Jean,

before the entry upon, and location of, Creek Claim

No. 5 Above Discovery on the west fork of Willow

Creek, a tributary of Spruce Creek [15] in the

Wade Hampton Recording District, Territory of

Alaska, by the plaintiff Umphrey on the 1st day of

April, 1917, had abandoned the said claim, and that

any rights they may have had in and to the said claim

became forfeited upon the completion of such loca-

tion by the plaintiff Umphrey.

II.

That the plaintiffs are entitled to an order of this

court declaring the plaintiffs, and their igrantees, to

be the owners of said placer mining claim, and that

their title, so far as the defendants herein are con-

cerned, is a title in fee.

ni.

That the plaintiffs are entitled to a further order

of this Court restraining and enjoining the defend-

ants, their agants, servants, lessees and employees,
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or either of them, from molesting or in any manner

interfering with the plaintiffs in the full and free use

and enjoyment of the said property by them, the said

plaintiffs.

IV.

That the plaintiffs are entitled to recover of and

from the defendants herein their costs and disburse-

ments of this action, to be taxed.

And judgment is hereby ordered to be entered ac-

cordingly.

Dated this 3d day of November, 1919.

(Signed) WM. A. HOLZHEIMER,
District Judge.

Receipt of a copy of the within proposed Findings

and Conclusions on this 23d day of October, 1919, is

hereby acknowledged.

(Signed) 0. D. COCHRAN,
Attorney for Defendants. [16]

[Endorsed] : No. 2723. In the District Court,

Territory of Alaska, Second Division. P. Umphrey
et al., Plaintiffs, vs. Chris Betsch et al., Defendants.

Findings of Fact and Conclusions of Law. Proposed

Findings of Fact and Conclusions of Law. Filed in

the Office of the Clerk of the District Court of the

Territory of Alaska, Second Division at Nome. Oct.

23, 1919. Thos. McGann, Clerk. By W. C. McG., De-

puty. Findings of Fact and Conclusions of Law Re-

filed in the Office of the Clerk of the District Court

of the Territory of Alaska, Second Division, at Nome,
Nov. 3, 1919. Thos. McGann, Clerk. By W. C.

McG., Deputy. Fred Harrison, Attorney at Law,
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Notary Public, 9-10 Wild Goose Bldg., Nome,
Alaska, Attorney for Plaintiffs. Orders & Judg-

ments. Vol. 11, page 563 C. [17]

In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Judgment and Decree.

This cause coming on regularly for trial before

the court, sitting in equity, on the 10th, 11th, 12th,

14th and 15th days of July, 1919, the plaintiffs ap-

pearing in person and by their counsel, Fred Har-

rison, and defendants appearing by the defendant

Chris Betsch in person and by their counsel, O. D.

Cochran, and the witnesses produced on behalf of

the plaintiffs and the defendants being duly sworn

and examined, and the evidence being closed, and the

counsel for the respective parties having argued the

matter in open court, and having thereafter sub-

mitted to the Court written briefs, and the Court,

having duly considered the evidence adduced on be-

half of the respective parties, the oral arguments and

the written briefs of counsel, and the records and files

in the cause, after due deliberation, delivers and files
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its findings and decision in writing, and orders that

judgment be entered in accordance therewith,

—

WHEREFORE, by reason of the law, and the find-

ings and decision aforesaid,

It is Considered, Ordered, Adjudged and Decreed

by the Court that the defendants Chris Betsch and

Joe L. Jean, before the entry upon, and location of,

Creek Claim No. 5 Above Discovery on the West

Fork of Willow Creek, a tributary of Spruce Creek,

in the Wade Hampton Recording District, Territory

of Alaska, by the plaintiff Umphrey on the 1st day of

April, 1917, [18] had abandoned the said claim,

and that any rights they may have had in and to the

said claim became forfeited upon the completion of

such location by the plaintiff Umphrey.

And it is Further Considered, Ordered, Adjudged

and Decreed, by the Court, that the plaintiffs, F. Um-
phrey and Fred Harrison, and their grantees, are the

owners of the said Creek Claim No. 5 Above Dis-

covery on the West Fork of Willow Creek, a tribu-

tary of Spruce Creek, in the Wade Hampton Record-

ing District, Territory of Alaska, which said claim is

more particularly described as follows, to wit

:

Commencing at Post No. 1, which is known as the

Initial 'Stake, located at the southeasterly corner of

claim, and northeast corner of Creek Claim No. 4

Above West Fork of Willow Creek ; running thence

1320 feet in a northerly direction to Post No. 2, thence

running 660 feet in a westerly direction to Post No.

3, thence running 1320 feet in a southerly direction

to Post No. 4, running thence 660 feet in an easterly

direction to the initial stake or Post No. 1, the place
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of beginning; the location notice whereof is recorded

in Volume 5, at page 154, of the records of said Wade
Hampton Recording District, and that the title of

the plaintiffs, so far as the defendants, Chris Betsch

and Joe L. Jean, are concerned, is a title in fee.

And it is Further Considered, Ordered, Adjudged

and Decreed, by the Court, that the defendants, Chris

Betsch and Joe L. Jean, their agents, servants, les-

sees and employees, be, and they, and each of them,

are hereby, perpetually enjoined and restrained from

molesting or in any manner interfering with the

plaintiffs in the full and free enjoyment and use of

the said property by them, the said plaintiffs.

And it is Further Considered, Ordered, Adjudged

and Decreed, by the Court, that the plaintiffs do have

and recover of and from the defendants herein their

costs and disbursements of this action, to be by the

clerk of the Court taxed, amounting [19] to

$119.05, and let execution issue therefor.

Dated the 3d day of November, 1919.

(Signed) WM. A. HOLZHEIMER,
District Judge.

Receipt of a copy of the within Proposed Judg-

ment on this 23d day of October, 1919, is hereby

acknowledged.

(Signed) O. D. COCHRAN,
Attorney for Defendants.

[Endorsed] : No. 2723. In the District Court, Ter-

ritory of Alaska, Second Division. F. Umphrey et

al., Plaintiffs, vs. Chris Betsch et al., Defendants.

Judgment. Proposed Judgment and Decree. Filed

in the Office of the Clerk of the District Court of the
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Territory of Alaska, Second Division, at Nome.

Oct. 23, 1919. Thos. McGann, Clerk, By W. IC.

McG., Deputy. Judgment and Decree Refiled in the

Office of the Clerk of the District Court of the Terri-

tory of Alaska, Second Division at Nome, Nov. 3,

1919. Thos. McGann, Clerk. By W. C. McG., Dep-

uty. Fred Harrison, Attorney at Law, Notary Pub-

lic, 9-101 Wild Goose Bldg., Nome, Alaska, Attorney

for Plaintiffs. Jd. #3, page #49. Orders and Judg-

ments, Vol. 11, page 564. 0. [20]

In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Stipulation in re Material Evidence,

For the purpose of abridging the record in this

cause, it is hereby stipulated between the plaintiffs

and the defendants that the following is a full state-

ment of all of the material evidence received at the

trial of said above-entitled cause in the said above-

entitled court, to wit:

That the premises involved in this suit and known

as No. 5 Above Discovery on the West Fork of Wil-

low Creek in the Wade Hampton Recording District,
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Territory of Alaska, was, on July 4th, 1914, vacant

and unappropriated mineral land of the United

States of America.

That on said 4th day of July, 1914, one Ben
Blanker located said land as a placer mining claim

under the laws of the United States and of the Terri-

tory of Alaska, then in force, and performed every

act necessary to a valid mineral location thereof.

That in compliance with said laws the said Blanker

[21] within ninety days after making said location

performed development work on the said mining

claim of the value of one hundred dollars, and on the

1st day of October, 1914, duly recorded with the Re-

corder of said Recording District a duly verified

certificate of location of said mining claim, as re-

quired by law.

That during the year 1915, the said Blanker duly

performed the development work required by law,

and thereafter and on the 9th day of December, 1915,

said Blanker duly recorded with the said Recorder of

said District an affidavit of labor covering such de-

velopment work done on the said placer mining claim

during the year 1915, as required by the Session Laws
of the Territory of Alaska.

That on the 13th day of September, 1916, the said

Blanker sold and conveyed to the defendants, Chris

Betsch and Joe L. Jean, all of the said placer mining

claim, and executed and delivered to them a proper

deed of the same.

That during the calendar year 1916, and after the

purchase of said mining claim by the defendants, the

defendants performed development work on said min-
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ing claim of the value of one hundred dollars, and of

the character required by law respecting annual as-

sessment work on mining claims.

That no affidavit or proof of labor covering the

work so performed by the defendants during the year

1916 was filed for record in the office of the Recorder

of said Recording District during the said year 1916,

nor within ninety days [22] after the close of

said year 1916, nor before the relocation of said min-

ing claim by the plaintiff Umphrey, nor until the 4th

day of April, 1917, upon which said date the affidavit

of William Delbar, set out in plaintiffs' complaint,

was filed for record in said recording district by

William Delbar the authorized agent of the defend-

ants.

That on the 1st day of April, 1917, and more than

ninety days after the close of the year 1916, and prior

to the filing or recording of any affidavit or proof of

labor in said recording district by or for the defend-

ants for the year 1916, the plaintiff, P. Umphrey,

peaceably and without opposition, entered upon said

mining claim, and relocated the same as a placer

mining claim and performed every act required by

the laws of the United States, and of the Territory

of Alaska, to make a valid location, and that on the

2d day of April, 1917, and before any such affidavit

of labor was filed or recorded by or on behalf of the

defendants, he, the said F. Umphrey, duly recorded

in the office of the Recorder of said recording district,

a good and sufficient certificate of location of said

mining claim.

That at the time of such relocation by the plaintiff
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F. Umphrey, neither of the defendants nor anyone

for them was in the actual possession of the said min-

ing claim. That the plaintiffs herein were in the ac-

tual physical possession of said mining claim upon the

date of the commencement of this action.

That prior to the commencement of this action, the

plaintiff Umphrey, duly conveyed to the plaintiff

Fred Harrison [23] By a good and sufficient deed,

an undivided seven-sixteenths (6/16) interest in said

placer mining claim.

It is hereby further stipulated between the plain-

tiffs and the defendants that said foregoing statement

of the facts and evidence may be settled and allowed

in a bill of exceptions by the Court as facts and evi-

dence received at the trial of said cause.

(Signed) FRED HARRISON,
Attorney for Plaintiffs.

(Signed) O. D. COCHRAN,
Attorney for Defendants.

[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. F. Um-
phrey et al., Plaintiffs, vs. Chris Betsch et al., Defend-

ants. Stipulation. Filed in the Office of the Clerk

of the District Court of the Territory of Alaska, Sec-

ond Division, at Nome, Jan. 10, 1920. Thos. McGann,

Clerk. By W. C. McG., Deputy. O. D. Cochran, At-

torney for Defendants. [24]
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In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETiSCH and JOE L. JEAN,
Defendants.

Stipulation in re Question to be Presented Upon
Appeal.

It is hereby stipulated between the plaintiffs and

the defendants in the above-entitled cause, that the

only question to be presented upon the appeal in the

said cause is,

—

Did the failure of the defendants to "file for rec-

ord with the Recorder of the District in which the

mining claim involved in said action is located, not

later than ninety days after the close of the year in

which such work was done" an affidavit of the per-

formance of the work performed for the year 1916

constitute "an abandonment of the location," and

did the claim thereupon "become subject to reloca-

tion by any other person," and did the relocation by

the plaintiff F. Umphrey, on the 1st day of April,

1917. work a forfeiture of the rights of the defendants

in and to such claim?
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Dated at Nome, Alaska, the 9th day of January,

1920.

( Signed) FRED HARRISON,
Attorney for Plaintiffs.

(Signed) O. D. COCHRAN,
Attorney for Defendants.

[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. F. Um-
phrey et al., Plaintiffs, vs. Chris Betsch et al., Defend-

ants. 'Stipulation. Filed in the Office of the Clerk of

the District Court of the Territory of Alaska, Second

Division, at Nome, Jan. 10, 1920. Thos. McGann,

Clerk. By W. C. McG., Deputy. O. D. Cochran,

Attorney for Defendants. [25]

In the District Court for the Territory of Alaska,

Second Division.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Bill of Exceptions.

BE IT REMEMBERED that on the 10th day of

July, 1919, the above-entitled cause came on regu-

larly for hearing before the Honorable William A.

Holzheimer, Judge of the District Court for the Ter-

ritory of Alaska, Second Division, sitting as a Court

of Equity without a jury, the plaintiffs appearing in
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person and by Fred Harrison their attorney, and the

defendants appearing by Chris Betsch in person and

O. D. Cochran, their attorney, and evidence, both oral

and documentary, was received on behalf of the plain-

tiffs and the defendants, and said cause was argued

to the Court by counsel for the plaintiffs and defend-

ants, and was submitted to the Court for decision.

Thereafter and on the 20th day of October, 1919,

the Court rendered his written opinion herein, finding

in favor of the plaintiffs and against the defendants,

and thereafter and in conformity with such opinion

the Court signed and filed herein [26] its findings

of fact and conclusions of law, to the making, signing

and filing of which findings of fact and conclusions of

law the defendants duly excepted, and an exception

was allowed by the Court.

Thereafter and on the 3d day of November, 1919,

in conformity with such findings of fact and con-

clusions of law the Court signed and filed herein its

written decree, to the signing and filing of which

decree the defendants duly excepted, and an exception

was allowed by the Court.

And be it further remembered, that the plaintiffs

and defendants, through their respective attorneys,

having filed herein a written stipulation wherein they

stipulated all the material evidence and facts offered

and proven at said trial of this cause, which said evi-

dence and facts so stipulated is as follows:

That the premises involved in this suit and known

as No. 5 Above Discovery on the West Fork of Wil-

low Creek in the Wade Hampton Recording District,

Territory of Alaska, was on July 4th, 1914, vacant
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and unappropriated mineral land of the United

States of America.

That on said 4th day of July, 1914, one Ben
Blanker located said land as a placer mining claim

under the laws of the United States and of the Terri-

tory of Alaska, then in force, and performed every

act necessary to a valid mineral location thereof.

[27]

That in compliance with said laws the said

Blanker, within ninety days after making said loca-

tion, performed development work on the said mining

claim of the value of one hundred dollars, and on the

1st day of October, 1914, duly recorded with the

Recorder of said Recording District, a duly verified

certificate of location of said mining claim, as re-

quired by law.

That during the year 1915, the said Blanker duly

performed the development work required by law,

and thereafter and on the 9th day of December, 1915,

said Blanker duly recorded with the said Recorder

of said District an affidavit of labor covering such

development work done on the said placer mining

claim during the year 1915, as required by the Session

Laws of the Territory of Alaska.

That on the 13th day of 'September, 1916, the said

Blanker sold and conveyed to the defendants, Chris

Betsch and Joe L, Jean, all of the said placer mining

claim, and executed and delivered to them a proper

deed of the same.

That during the calendar year 1916, and after the

purchase of said mining claim by the defendants, the

defendants performed development work on said min-

ing claim of the value of one hundred dollars, and of



F. TJmphrey and Fred Harrison. 35

the character required by law respecting annual as-

sessment work on mining claims.

That no affidavit or proof of labor covering the

work so performed by the defendants during the

year 1916 was filed for record in the office of the

Recorder of said Recording [28] District during

the said year 1916, nor within ninety days after the

close of said year 1916, nor before the relocation of

said mining claim by the plaintiff Umphrey, nor until

the 4th day of April, 1917, upon which said date the

affidavit of William Delbar, set out in plaintiffs ' com-

plaint, was filed for record in said recording district,

by William Delbar the authorized agent of the de-

fendants.

That on the 1st day of April, 1917, and more than

ninety days after the close of the year 1916, and

prior to the filing or recording of any affidavit or

proof of labor in said recording district by or for the

defendants for the year 1916, the plaintiff, F. Um-
phrey, peaceably and without opposition, entered

upon said mining claim and relocated the same as a

placer mining claim, and performed every act re-

quired by the laws of the United States, and of the

Territory of Alaska, to make a valid location, and

that on the 2d day of April, 1917, and before any

such affidavit of labor was filed or recorded by or on

behalf of the defendants, he, the said F. Umphrey,

duly recorded in the office of the Recorder of said

recording district, a good and sufficient certificate of

location of said mining claim.

That at the time of such relocation by the plaintiff

F. Umphrey, neither of the defendants nor anyone
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for them was in the actual possession of the said min-

ing claim. That the plaintiffs herein were in the

actual physical possession of said mining claim upon

the date of the commencement of this action. [29]

That prior to the commencement of this action, the

plaintiff Umphrey duly conveyed to the plaintiff

Fred Harrison, by a good and sufficient deed, an un-

divided seven-sixteenths (7/16) interest in said placer

mining claim.

NOW', THEREFORE, in furtherance of justice

and that right may be done in the premises, the de-

fendants present the foregoing bill of exceptions

and pray that the same may be settled and allowed

by the Court.

(Signed) O. D. COCHRAN,
Attorney for Defendants.

The foregoing bill of exceptions being true and

correct and containing all of the material evidence

and facts offered and received at the trial of the fore-

going cause, the same may be settled and allowed by

the Court.

Dated this 9th day of January, 1920.

(Signed) O. D. COCHRAN,
Attorney for Defendants.

(Signed) FRED HARRISON,
Attorney for Plaintiffs. [30]

The foregoing bill of exceptions having been pre-

sented within the time allowed by law and the orders

of the Court, and having been examined by the Court

and found to contain all the material evidence and

facts offered and received at the trial of said cause,
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and being found to be full, true and correct, the same

is hereby settled and allowed.

Done in open court the 10th day of January, 1920.

(Signed) WM. A. HOLZHEIMER,
District Judge.

[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. P. Um-
phrey et al., Plaintiffs, vs. Chris Betsch et al., De-

fendants. Bill of Exceptions. Filed in the Office of

the Clerk of the District Court of the Territory of

Alaska, Second Division, at Nome. Jan. 10, 1920.

Thos. McGann, Clerk. By W. C. MeGL, Deputy.

O. D. Cochran, Attorney for Defendants. Orders

and Judgments, Vol. 11, page 567. 0. [31]

In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Petition for an Order Allowing Appeal.

Come now the defendants Chris Betsch and Joe L.

Jean, and feeling themselves aggrieved by the final

judgment and decree made and entered in the above-

entitled cause on the 3d day of November, 1919, in

favor of the plaintiffs and against the defendants,
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hereby appeal from said final judgment and decree

and from the whole and every part thereof, to the

United States Circuit Oourt of Appeals for the Ninth

Circuit, and pray that this their appeal may be al-

lowed, and that a transcript of the record and pro-

ceedings upon which said judgment and decree were

made may be duly authenticated and sent to the said

United States Circuit Court of Appeals for the Ninth

Circuit.

Dated at Nome, Alaska, this the 18th day of March,

1920.

(Signed) 0. D. COCHRAN
Attorney for Defendants.

Service of the above and foregoing petition for an

order allowing an appeal in the above-entitled cause,

is acknowledged by receipt of a copy thereof, this

18th day of March, 1920.

(Signed) FRED HARRISON,
Attorney for Plaintiffs.

[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. F. Um-
phrey and Fred Harrison, Plaintiffs, vs. Chris Betsch

and Joe L. Jean, Defendants. Petition for Appeal.

Filed in the Office of the Clerk of the District Court

of the Territory of Alaska, Second Division, at Nome.

Mar. 18, 1920. Thos. McGann, Clerk. W. C. MeG.,

Deputy. O. D. Cochran, Attorney for Defendants.

[32]
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In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Order Allowing Appeal.

Upon motion of O. D. Cochran, attorney for the

above-named defendants, it is hereby ORDERED
that an appeal to the United States Circuit Court of

Appeals for the Ninth Circuit, from the final judg-

ment and decree heretofore filed and entered herein

on the 3d day of November, 1919, be and the same

is hereby allowed, and that a certified transcript of

the record and proceedings herein be forthwith trans-

mitted to the said United States Circuit Court of Ap-

peals for the Ninth Circuit and that the defendants

execute a cost bond herein in the sum of Two Hun-

dred and Fifty Dollars.

Done in open court this 18th day of March, 1920.

(Signed) WM. A. HOLZHEIMER,
District Judge.

Service of the above order admitted by receipt of

a copy thereof this 18th day of March, 1920.

(Signed) FRED HARRISON,
Attorney for Plaintiffs.
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[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. F. Um-
phrey and Fred Harrison, Plaintiffs, vs. Chris Betsch

and Joe L Jean, Defendants. Order Allowing Ap-

peal. Filed in the Office of the Clerk of the District

Court of the Territory of Alaska, Second Division at

Nome, Mar. 18, 1920. Thos. McGann, Clerk. By
W. C. McG., Deputy. 0. D. Cochran, Attorney for

Defendants. Orders and Judgments, Vol.11, page

573. O. [33]

In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Assignment of Errors.

Oome now the above-named defendants Chris

JBetsch and Joe L. Jean and file the following assign-

ment of errors upon which they will reply upon the

prosecution of their appeal in the above-entitled cause

to the United States Circuit Court of Appeals for

the Ninth Circuit.

I.

The Court erred in making its findings of fact num-

bered "III" as follows:
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"The Court further finds that on said 1st day

of April, 1917, the said mining claim was unoc-

cupied and unappropriated and was open for

location by the plaintiff Umphrey."

II.

The Court erred in making its finding of fact num-

bered [34] "VI " as foUows

:

"The Court further finds that the above-

named defendants, Cihris Betsch and Joe L.

Jean claim, an interest in the said mining claim

adverse to the plaintiffs herein, but that such

claim of interest is without right.

"

III.

The Court erred in making its finding numbered

"VII," as follows:

"The Court further finds that the defendants

Chris Betsch and Joe L. Jean abandoned any

interest which they may have had in the said

mining claim prior to the entry upon, and loca-

tion of, the said mining claim by the plaintiff

Umphrey, by their failure to file for record, or

cause to be filed for record during the year 1916,

or within ninety days after the close of said

year, an affidavit setting out the labor performed,

if any, upon the said mining claim during the

said year 1916, as required by the Session Laws

of the Territory of Alaska, 1915, section 7, chap-

ter 10."

IV.

The Court erred in making its finding numbered

"VIII" as follows:
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1
' The Court further finds that, ever since said

1st day of April, 1917, the plaintiff F. Umphrey
and his grantees, have been, and now are the

owners in fee of the said mining claim subject

only to the paramount title of the United States

of America, and that, ever since said 1st day

of April, 1917, they have been [35] entitled

to the possession of the said mining claim, and

that at the time of the commencement of this

action, May 3d, 1917, they were in the peaceable

and quiet possession of the said mining claim."

V.

The Court erred in making and finding as conclu-

sions of law its conclusion of law numbered "I" as

follows

:

"That the defendants Chris Betsch and Joe

L. Jean, before the entry upon, and location of,

Creek Claim No. 5 Above Discovery on the West

Fork of Willow Creek, a tributary of Spruce

Greek in the Wade Hampton Recording District,

Territory of Alaska, by the plaintiff Umphrey
on the 1st day of April, 1917, had abandoned

the said claim, and that any rights they may
have had in and to the said claim became for-

feited upon the completion of such location by

the plaintiff Umphrey."

VI.

The 'Court erred in making and finding as conclu-

sions of law its conclusion of law numbered "II" as

follows

:

"That the plaintiffs are entitled to an order

of this Court declaring the plaintiffs, and their
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grantees, to be the owners of the said placer

mining claim, and that their title, so far as the

defendants herein are concerned, is a title in

fee."

VII.

The Court erred in making and finding as conclu-

sions of law its conclusion of law numbered "III"

as follows

:

"That the plaintiffs are entitled to a further

order [36] of this Court restraining and en-

joining the defendants, their agents, servants,

leasees and employees, or either of them, from

molesting or in any manner interfering with the

plaintiffs in the full and free use and enjoyment

of the said property by them, the said plain-

tiffs."

VIII.

The Court erred in making and finding as conclu-

sions of law its conclusion of law numbered "IV"
as follows:

"That the plaintiffs are entitled to recover of

and from the defendants herein their costs and

disbursements of this action, to be taxed."

IX.

The Court erred in ordering, adjudging, and de-

creeing that "IT IS CONSIDERED, ORDERED,
ADJUDGED AND DECREED by the Court that

the defendants Chris Betsch and Joe L. Jean, before

the entry upon, and location of, Creek Claim No. 5

Above Discovery on the West Fork of Willow Creek,

a tributary of Spruce Creek, in the Wade Hampton
Recording District, Territory of Alaska, by the plain-
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tiff Umphrey on the 1st day of April, 1917, had aban-

doned the said claim, and that any rights they may

have had in and to the said claim became forfeited

upon the completion of such location by the plaintiff

Umphrey.

"AND IT IS FURTHER CONSIDERED, OR-
DERED, ADJUDGED AND DECREED, by the

Court, that the plaintiffs, F. Umphrey and Fred

Harrison, and their grantees, are the owners of the

said Greek Claim No. 5 Above Discovery on the West

Fork of Willow Creek, a tributary of Spruce Creek,

in the Wade Hampton Recording [37] District, Ter-

ritory of Alaska, which said claim is more particu-

larly described as follows, to wit

:

"Commencing at Post No. 1, which is known as

the Initial Stake, located at the southeasterly corner

of claim, and northeast corner of Creek Claim No.

4 Above West Fork of Willow Creek ; running thence

1320 feet in a northerly direction to Post No. 2,

thence running 660 feet in a westerly direction to

Post No. 3, thence running 1320 feet in a southerly

direction to Post No. 4, running thence 660 feet in an

easterly direction to the initial stake or Post No. 1,

the place of beginning ; the location notice whereof is

recorded in Volume 5, at page 154, of the records of

said Wade Hampton Recording District, and that the

title of the plaintiff?:, so far as the defendants, Chris

Betsch and Joe L. Jean, are concerned, is a title in

fee.

"AND IT IS FURTHER CONSIDERED, OR-

DERED, ADJUDGED and DECREED, by the

Court, that the defendants, Chris Betsch and Joe L.
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Jean, their agents, servants, lessees and employees,

be, and they, and each of them, are hereby perpetu-

ally enjoined and restrained from molesting or in any

manner interfering with the plaintiffs in the full and

free enjoyment and use of the said property by them,

the said plaintiffs;

"AND IT IS FURTHER CONSIDERED, OR-
DERED, ADJUDGED and DECREED, by the

Court, that the plaintiffs do have and recover of and

from the defendants herein their costs and disburse-

ments of this action, to be by the clerk of the court

taxed, amounting [38] to $119.05, and let execu-

tion issue therefor.
'

'

WHEREFORE the said defendants pray that the

said judgment and decree of said District Court for

the Territory of Alaska, Second Division, be re-

versed and set aside.

(•Signed) 0. D. COCHRAN,
Attorney for Defendants.

Due service of the foregoing assignment of errors

is hereby acknowledged at Nome, Alaska, this 18th

day of March, 1920.

(Signed) FRED HARRISON,
Attorney for Plaintiffs.

[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. F. Um-
phrey and Fred Harrison, Plaintiffs, vs. Chris

Betsch and Joe L, Geen, Defendants. Assignment

of Errors. Filed in the Office of the Clerk of the

District Court of the Territory of Alaska, Second

Division, at Nome. Mar. 18, 1920. Thos. McGann,
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Clerk. By W. O. MeG., Deputy. O. D. Cochran,

Attorney for Defendants. [39]

In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Undertaking on Appeal.

KNOW ALL MEN BY THESE PRESENTS,
That we, Chris Betsch and Joe L. Jean, the defend-

ants named in the foregoing undertaking as prin-

cipals, and Geo. S !

. Maynard and W. H. Webb as

sureties, are held and firmly bound unto the plaintiff

in the sum of Two Hundred and Fifty Dollars, to

be paid to the said plaintiffs, their heirs or assigns,

and for the payment of which well and truly to be

made we bind ourselves and each of us, our and each

of our heirs, executors and administrators, jointly

and severally, firmly by these presents.

Sealed with our seals and dated this 18th day of

March, 1920.

The condition of the above undertaking and obli-

gation is such that whereas the above-named defend-

ants have filed their petition for an appeal and have

taken an appeal in the above-entitled cause to the

United States Circuit Court of [40] Appeals for



F. Umphrey and Fred Harrison. 47

the Ninth Circuit, to reverse the final judgment and

decree in the above-entitled cause rendered by the

above-entitled District Court for the Territory of

Alaska, Second Division, on the 3d day of November,

1919—
NOW, THEREFORE, if the above-named defend-

ants shall prosecute said appeal to effect and answer

all costs and damages if they fail to make good their

said appeal, then this obligation shall be void ; other-

wise to remain in full force and virtue.

CHRIS BETSCH,
JOE L. JEAN,

By O. D. COCHRAN,
Their Attorney,

Principals.

GEO. 8. MAYNARD,
W. H. WEBB,

Sureties.

United States of America,

Territory of Alaska,—ss.

Geo. S. Maynard and W. H. Webb being duly

sworn, each for himself and not one for the other,

doth depose and say:

That he is a resident of Nome in the Territory of

[41] Alaska and one of the sureties above named;

that he is not an attorney or counsellor at law, mar-

shal, deputy marshal, commissioner, clerk of any

court or other officer of any Court ; that he is worth

the sum of Two Hundred and Fifty Dollars over and

above all his just debts and liabilities and exclusive

of property exempt from execution.

GEO. S. MAYNARD.
W. H. WEBB.
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Subscribed and sworn to before me this the 18th

day of March, 1920.

[Seal] O. D. COCHRAN,
Notary public in and for the Territory of Alaska.

(My Commission expires on the 11th day of Au-

gust, 1923).

The above and foregoing bond is hereby approved

this 18th day of March, 1920.

(Signed) WM. A. HOLZHEIMER,
District Judge.

[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. F. Um-
phrey and Fred Harrison, Plaintiffs, vs. Chris

Betsch and Joe L. Jean, Defendants. Undertaking

on Appeal. Filed in the Office of the Clerk of the

District Court of the Territory of Alaska, Second

Division, at Nome. Mar. 18, 1920. Thos. McGann,

Clerk. By W. C. McG., Deputy. 0. D. Cochran,

Attorney for Defendants. [42]

In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.
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Order Extending Time to and Including July 1, 1920,

to File Record and Docket Cause.

Good cause appearing therefor, and upon motion

of O. D. Cochran, attorney for the defendants in the

above-entitled action, it is hereby

ORDERED that the time for filing and docketing

the transcript and record on the appeal in the above-

entitled cause in the United States Circuit Court of

Appeals for the Ninth Circuit at San Francisco,

California, is hereby extended to the 1st day of July,

1920.

(Signed) WM. A. HOLZHEIMER,
District Judge.

Service of above by receipt of a copy acknowledged

this 18th day of March, 1920.

(Signed) FRED HARRISON,
Atty. for Pltffs.

[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. F. Um-
phrey and Fred Harrison, Plaintiffs, vs. Chris

Betsch and Joe L. Jean, Defendants. Order Ex-

tending Time to Docket Appeal. Filed in the Office

of the Clerk of the District Court of the Territory

of Alaska, Second Division, at Nome. Mar. 18, 1920.

Thos. McGann, Olerk. By W. 0. MeG., Deputy.

O. D. Cochran, Attorney for Defendants. Orders

and Judgments, Vol. 11, page 574. O. [43]



50 Chris. Betech and Joe L. Jean vs.

In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

F. UMPHREY and FRED HARRISON,
Plaintiffs,

vs.

OHRIS BETSCH and JOE L. JEAN,
Defendants.

Certificate of Clerk District Court of Alaska to

Transcript of Record.

I, Thos. McGann, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 47, both in-

clusive, are a true and exact transcript of the Com-

plaint, Answer of Defendants, Reply, Memo Opin-

ion, Findings of Fact and Conclusions of Law, Judg-

ment and Decree, Stipulation in re Material Evidence

Received at Trial, Stipulation in re Question to be

Presented upon the Appeal, Bill of Exceptions, Pe-

tition for an Order Allowing Appeal, Order Allowing

Appeal, Assignment of Errors, Undertaking on Ap-

peal, and Order Extending Time to Docket Appeal

in the case of F. Umphrey and Fred Harrison, Plain-

tiffs, vs. Chris Betsch and Joe L. Jean, Defendants,

No. 2723, this court, and of the whole thereof, as ap-

pears from the records and files in my office at Nome,

Alaska ; and further certify that the original Citation

in the above-entitled caused is attached to this tran-

script.
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Cost of transcript $21.00, paid by O. D. Cochran,
attorney for defendants.

IN WITNESS! WHEREOF, I have hereunto set

my hand and affixed the seal of said court this 18th
day of- March, 1920.

[Court Seal] (Signed) THOSl McGANN,
Clerk. [44]

In the District Court for the Territory of Alaska,

Second Division.

No. 2723.

(Lodged Copy)

F. UDV1PHREY and FRED HARRISON,
Plaintiffs,

vs.

CHRIS BETSCH and JOE L. JEAN,
Defendants.

Citation on Appeal.

United States of America,

Territory of Alaska,—ss.

The President of the United States of America, to

F. Umphrey and Fred Harrison, the Plaintiffs

in the Above-entitled Action, GREETING:
You and each of you, are hereby cited and admon-

ished to be and appear at the United States Circuit

Court of Appeals for the Ninth Circuit, to be held

at the City of San Francisco in the State of Cali-

fornia, within thirty days from date of this citation

on the 17th day of April, 1920, pursuant to an order

allowing appeal entered in the office of the Clerk of
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the District Court for the Territory of Alaska,

Second Division, from the final decree and judgment

filed and entered therein on the 3d day of November,

1919, in that certain suit wherein you the said F.

Umphrey and Fred Harrison are the plaintiffs and

[45] Chris Betsch and Joe L. Jean are the defend-

ants, to show cause, if any there be, why the said

final judgment and decree rendered against the said

defendants, as in said order allowing appeal men-

tioned, should not be granted and why speedy justice

should not be done to the parties in that behalf.

WITNESS the Honorable EDWiM&D D. WHITE,
Chief Justice of the Supreme Court of the United

States of America, this 18th day of March, 1920,

and of the Independence of the United States the

one hundred and forty-fourth.

(Signed) WM. A. HOLZHEIMER,
District Judge.

ATTEST my hand and the seal of the District

Court for the Territory of Alaska, Second Division,

at the Clerk's office in Nome, Alaska, this 18th day

of March, 1920.

(Signed) THOS. McGANN,
Cderk of the District Court for the Territory of

Alaska, Second Division.

Service of the above and foregoing Citation by

receipt of a copy thereof is hereby acknowledged this

18th day of March, 1920.

(Signed) FRED HARRISON,
Attorney for Plaintiffs.

[Endorsed] : No. 2723. In the District Court for

the Territory of Alaska, Second Division. F. Um-
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phrey and Fred Harrison, Plaintiffs, vs. Chris

Betsch and Joe L. Jean, Defendants. Citation on

Appeal. Filed in the Office of the Clerk of the Dis-

trict Court of the Territory of Alaska, Second Di-

vision, at Nome. Mar. 18, 1920. Thos. McGann,

Clerk, By , Deputy. M. O. D. Cochran.

Attorney for Defendants. [46]

United States of America,

District of Alaska,

Second Division,—ss.

I, Thos. McGann, Clerk of the District Court for

the District of Alaska, Second Division, do hereby

certify that I have compared the foregoing copy with

the original Complaint, Answer, Reply, Memo. Opin-

ion, Findings of Fact and Conclusions of Law, Judg-

ment and Decree, Stipulation in re Material Evidence

Received at Trial, Stipulation in re Question to be

Presented upon Appeal, Bill of Exceptions, Petition

for an Order Allowing Appeal, Order Allowing Ap-

peal, Assignment of Errors, Undertaking on Appeal,

Order Extending Time to Docket Appeal Record,

and Clerk's Certificate as to Record, as well as the

attachment of the Original Citation on Appeal, the

foregoing papers comprising the Transcript on Ap-

peal in re No. 2723, F. Umphrey and Fred Harrison,

Plaintiffs, vs. Chris Betsch and Joe L. Jean, Defend-

ants, now on file and of record in my office at Nome,

in the District of Alaska, and the same is a true and

perfect transcript of said original and of the whole

thereof.
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WITNESS 1 my hand and the seal of said court this

4th day of June, A. D. 1920.

['Seal] THOS. McGANN,
Clerk.

By
Deputy.

[Endorsed]: No. 3490. United States Circuit

Court of Appeals for the Ninth Circuit. Chris

Betsch and Joe L. Jean, Appellants, vs. F. Umphrey
and Fred Harrison, Appellees. Transcript of Rec-

ord. Upon Appeal from the United States District

Court for the Territory of Alaska, Second Division.

Filed May 10, 1920.

F. D. MONCKTON,
Ctterk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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No. 3490

IN THE

United States Circuit Court ofAppeals
Tor the Ninth Circuit

CHRIS BETSCH and JOE L. JEAN,
Appellants,

vs.

F. UMPHREY and FRED HARRI-
SON,

Appellees,

UPON APPEAL FROM THE UNITED STATES
DISTRICT COURT FOR THE TERRITORY

OF ALASKA, SECOND DIVISION.

BRIEF Of APPELLANTS

SATEMENT OF THE CASE.

For convenience we shall refer to the parties

as designated in the trial court.

This is a suit in equity brought by the plaintiffs

against the defendants to quiet title to a placer min-

ing claim in the Wade-Hampton Precinct, Alaska,
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known as No. 5 Above Discovery on Willow Creek.

The defendants deraign their title to said mining

claim through purchase from one Ben Blanker who

located said claim on July 4th, 1914. The plaintiffs

claim title by virtue of the claim of forfeiture of the

defendants' title by their failure to record an affi-

davit or proof of assesment work for the year 1916

for their placer claim, and a relocation thereof by

plaintiffs on April 1st, 1917.

This suit was before the apj^ellate court once

before on the question of pleadings, Betsch et al vs.

Umphrey et al., 252 Fed. Rep. 573. It now reaches

this court on an appeal from a final decree on the

merits. All of the material facts are admitted and

are embraced within the pleadings (Tr. pp. I to XI)

and in a stipulation of the parties (Tr. p. 27).

It is admitted that on July 4th, 1914, the land

was public domain and that on that date one Ben

Blanker entered thereon and made a valid placer lo-

cation by complying with all the requirements of the

federal and territorial laws as to discovery, marking,

location work, recording, etc., and thereafter on

September 13th, 1916, sold and conveyed said placer

claim to defendants. It is likewise admitted that

thereafter and during the mining season of 1916

the defendants performed development work on said



3

placer claim to the value of over one hundred dol-

lars and of the character required by law as annual

assessment work. By the affidavit incorporated in

plaintiff's complaint (Tr. p. 4) the character of

work is described as 25 days' continuous mining

operations consisting of shoveling into sluice boxes,

building a ditch from the upper part of the claim

to the center and cutting a bed rock cross-cut from

the center of the creek to the benches; that more

than $1500 was expended in labor on these opera-

tions and the work was done for the benefit of the

claim and at the expense of the defendants.

It is further admitted that the defendants

neglected and failed to record in said mining dis-

trict an affidavit or proof of labor of said work so

performed during said year or at all within 90 days

thereafter or before the 3rd day of April, 1917, the

date when said William Delbar, their authorized

agent, then filed the affidavit set forth in plaintiffs'

complaint (Tr. p. 4).

It is further admitted that on April 1st, 1917,

plaintiff, F. Umphrey, peaceably and without op-

position entered into said mining claim and relocated

the same as a placer mining claim and complied with

all requirements of federal and territorial laws as

to discovery, marking, recording, etc., before defend-
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ants filed said proof of labor on April 3rd, 1917, and

that said Umphrey conveyed an undivided interest

to said plaintiff Harrison, and they were in actual

physical possession of the ground in dispute when

this suit was commenced.

By the above recital of admitted facts the court

will see there are no disputed facts to decide in the

case and no time need be consumed on the record

in the cause other than to apply the law to the ad-

mitted facts. The trial court after hearing the evi-

dence and taking the case under advisement subse-

quently made its findings and conclusions (Tr. p.

19) and entered its decree thereafter on November

3rd, 1919 (Tr. p. 24) in favor of the plaintiffs and

against the defendants over the objections and ex-

ceptions of defendants (Tr. p. 33). Subsequently to

abridge the record counsel for the respective parties

stipulated the facts (Tr. p. 27) as recited above.

Likewise counsel in the court below further abridged

the record by stipulating (Tr. p. 31) the legal ques-

tion to be submitted on this appeal, both sides ad-

mitting there is but one legal question for the appel-

late court to determine on the admitted facts.

ASSIGNMENT OF ERRORS.

All of the errors assigned cover objections and

exceptions to findings and conclusions and decree
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entered by the trial court and are embraced within

the legal question stipulated (Tr. p. 31) to be pre-

sented on appeal. The same legal question as that

stipulated is raised by each of our assignments (Tr.

pp. 40-45) Nos. II, III, IV, V, VI, VII, VIII and

IX, to-wit:

"Did the failure of the defendants to file

for record with the recorder of the district in

which the mining claim involved in said action

is located not later than 90 days after the close

of the year in which such work was done an affi-

davit of the performance of the work performed

for the year 1916, constitute an abandonment
of the location, and did the claim thereupon

become subject to relocation by any other per-

son and did the relocation by the plaintiff, F.

Umphrey, on the 1st day of April, 1917, work
a forfeiture of the rights of the defendants in

and to such claim?"

In other words we will discuss all our assigned

errors without specifically setting the same forth

herein by discussion of the single legal question in-

volved, to-wit

:

"Is Sec. 7 of Chapter 10 of the Session

Laws of 1915 passed by the Territorial Legisla-

ture of Alaska constitutional and validV

It is conceded by both sides to this suit that if it

is constitutional and valid the decree should be
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affirmed, but if it is not, then the decree should be

reversed and the cause remanded in favor of the

defendants.

ARGUMENT AND AUTHORITIES.

The Territorial Legislature of Alaska was

created and its rights to legislate prescribed by the

Enabling Act creating the Territory of Alaska.

Chap. Three, p. 268, Compiled Laws of Alaska. The

limitations or inhibitions are found in Sec. 416, p.

270 thereof. Amongst the numerous and many sub-

jects reserved by Congress from legislation by the

Legislature of Alaska was the following:

"The legislative power of the Territory

shall extend to all rightful subjects of legisla-

tion not inconsistent with the constitution and

laws of the United States, but no law shall be

passed interfering with the primary disposal of

the soil; * * *"

Sec. 416. Supra.

Sec. 7 of Chap. 10 Session Laws 1915 of Alaska

reads as follows

:

"Section 7. In order to hold a claim or

claims after the annual assessment work has

been done thereon, the owner of such claim or

claims, or some other person having knowledge

of the facts, shall make and file an affidavit of
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the performnace of such assessment work with

the Recorder of the district in which such claim

or claims is or are located, not later than ninety

(90) days after the close of the calendar year

in which such work was done, or the improve-

ments made, which affidavit shall set forth the

following: * * *

The failure to file for record the proof of

assessment work as herein provided shall be

deemed an abandonment of the location and the

claim shall be subejct to relocation by any other

person, provided, however, that a compliance

with the provisions of this section before any re-

location shall operate to save the rights of the

original locator, and further provided, that if

said placer claim or claims have not been re-

located by any other person or persons within

one year after such forfeiture, the last locator,

claimant or owner of such forfeited claim may
return to said forfeited claim or claims and re-

locate the same as though the same had never

been located."

In order to determine whether the Alaska legis-

lature had a constitutional right to pass such a pro-

viso, it is necessary for us to refresh our memories

on the status of the mining laws of the United States

at the time said act was passed in order to determine

whether or not the legislature exceeded its authority

in passing an act inconsistent with the federal min-

ing laws.
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It is admitted that the mining claim in dispute

is public mineral land belonging to the Government

of the United States. The United States is the

paramount proprietor of the public mineral lands,

holding them not as an attribute of sovereignty, but

as property acquired by cession and purchase.

"With respect to the public domain the

Constitution vests in Congress the power of dis-

position and of making all needful rules and
regulations. That power is subject to no limita-

tions; Congress has the absolute right to pre-

scribe the terms, conditions, and the mode of

transferring this property, or any part of it,

to designate the persons to whom the transfer

shall be made. No state legislation can inter-

fere with this right or embarrass its existence.'

'

1 Lindley on Mines (3rd Ed.) Sec. 80, and

cases therein cited.

Prior to July 26th, 1866, there was no con-

gressional legislation authorizing the location or

purchase of any of the mineral lands of the United

States. Up to that time the location, working and

holding of mineral claims was governed exclusively

by local rules and regulations of the mining dis-

tricts and such state legislation as was enacted in

the different mining states.

Jennison vs. Kirk, 98 U. S. 453.
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On July 26th, 1866, Congress passed an act de-

claring the mineral lands of the public domain, both

surveyed and unsurveyed, to be free and open to

exploration and occupation by all citizens of the

United States, and those who had declared their in-

tentions to become citizens, subject to such regula-

tions as may be prescribed by law, and subject also

to the local customs and rules of miners in the sev-

eral mining districts so far as the same may not

be in conflict with the laws of the United States.

14 Stat. 251.

This right in the primary disposal of its soil

the Congress has guarded by denying to miners the

right to pass any rules or regulations in conflict with

its acts, and state statutes are of no more force than

miners' rules.

Morrison's Mining Rights, 15 Ed. p. 11;

Clark vs. Butte, 233 Fed. 548.

On May 10th, 1872, Congress passed an act, de-

fining the requirements necessary to hold mining

claims. (17 Stat. 91) Chap. Six U. S. Annotated

Statutes, 1916. This act defines the manner of lo-

cating claims and of holding the same by the miners

and the amount of labor required for assessment
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work, and created a method of forfeiture for failure

to perform the work.

Sec. 4618, Supra, provides

:

i 'The locators of all mining locations here-

tofore made or which shall hereafter be made,

on any mineral vein, lode, or ledge, situated on

the public domain, their heirs and assigns, where

no adverse claim exists on the 10th day of May,

1872, so long as they comply with the laws of

the United States, and with State, Territorial

and local regulations not in conflict with the

laws of the United States governing their pos-

sessory title, shall have the exclusive right of

possession and enjoyment of all the surface in-

cluding within the lines of their location, * * * "

It will be readily noticed that Congress has care-

fully guarded against any rules being enacted by

state and territorial legislatures or any local rules or

regulations being made by the miners in the mining

district that in any way could conflict with the laws

of the United States and particularly any law that

would interfere with the prescribed procedure de-

fined and laid down by Congress for ultimately ac-

quiring a fee title to the mineral lands from the Gov-

ernment. It was the plan and purpose of Congress

to allow the miners by rules and regulations pre-

scribed by themselves and the states and territories

through their legislatures to aid and assist the
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Government in every practical way in initiating

title to the public lands or in developing the same,

but every Act passed by Congress carefully guarded

the forfeiture or disposal of the public mineral

lands.

The inhibition placed upon miners to make

regulations in conflict with the provisions of Sec.

4620, Supra, applies with equal force to state and

territorial legislatures. A careful scrutiny and

analysis of Sec. 4620, Supra, discloses that Congress

expressly limited the methods and subjects over

which miners might make regulations by provid-

ing:

"The miners of each mining district may
make regulations not in conflict with the laws

of the United States, * * ^governing the lo-

cation, manner of recording, amount of work

necessary to hold possession of a mining claim,

Just three subjects are enumerated in this

statute over which miners may make regulations,

and this limited power to make regulations on such

subjects is again limited by the further provisions

of said section. Nowhere in this statute is the power

given to regulate anything after location, except

the amount of work necessary to hold possession of

a mining claim. Not a single sentence therein em-

powers the miners, or the legislatures of the states
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and territories, to make any rules or laws creating a

forfeiture for failure to record.

And independently of these powers expressly

given to the miners to make regulations Congress

provided that not less than $100 worth of work or

improvements shall be made upon or for the benefit

of the claim and specifically prescribed the penalty

of forfeiture for failure so to do. The Congress,

jealous of its right to dispose of the public domain,

did not in said Act or in any prior or subsequent

Act ever say that a state or territorial legislature

or the miners in making their rules and regulations

could create a forfeiture of a mining claim in any

manner whatever for failure to record a proof of

labor.

This Act created a vested estate in the miner

who complied with its terms giving him a possessory

title which could ripen into a fee title by patent

upon his compliance with the Act of Congress. It

was never the intention of Congress to permit any

legislature to cut off the miner's estate in the public

domain after he had initiated title thereto so long

as he complied with the laws of the United States.

It was the way provided by the federal law for the

disposal of mineral lands. These Congressional acts

provided the way in which the soil is primarily dis-
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posed of, by subsequent development work and an

application for patent based thereon. It was the

only plan outlined or created by the government

for final disposal of its mineral lands.

The mineral laws of the United States by Act

of Congress May 17th, 1884, were extended and

made applicable to the District of Alaska, 2?, Stat,

at Large, p. 24, Sec. 8.

Congress on June 6th, 1900 (Sec. 175 Compiled

Laws of Alaska, 1912) enacted additional mining

laws for the Territory of Alaska and provided

among other things as follows:

"Miners in any organized mining district

may make rules and regulations governing the

recording of notices of location of mining

claims, water rights, flumes and ditches, mill

sites and affidavits of labor, not in conflict with

this Act or the general laws of the United

States.

In the court below counsel for the plaintiffs

contended that this Act gave the legislature of

Alaska the right to pass the Act in question and the

trial court in its written opinion stresses this par-

ticular section. It is our contention that this Act

simply gave the miners in any organized district the

right to pass a rule or regulation making the
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recordation of assessment work prima facie proof

that the work was done. Any other rule or regula-

tion would be in conflict with the mineral laws of

the United States.

Again on March 2nd, 1907, Congress passed

what is known in Alaska as the Waskey Act, Sec.

162 Compiled Laws of Alaska, p. 153. It became

the mining law of Alaska that the recordation of a

proof of labor became prima facie proof of its con-

tents but under said Act it was not obligatory on

the miner to record. This certainly would negative

any such construction as the trial court placed on

the Act of 1900.

Again on August 1st, 1912, Congress passed

what is known in Alaska as the Wickersham Act

which provided that the annual assessment work

must be done within the calendar year preventing

resumption of work thereafter. Sec. 129a, Compiled

Laws of Alaska, p. 145.

So we see that at the time the Alaska Legisla-

ture passed Sec. 7, Chap. 10, all of the Congressional

Acts pertaining to the public mineral lands of the

United States, including the special acts above men-

tioned, were in full force and effect in the Territory

of Alaska.
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A mining claim perfected under the law is real

property in the highest sense of that term. It is a

vested estate and may be bought, sold and conveyed,

and which passes by descent.

2 Lindley on Mines, Sec. 539;

Morrison's Mining Rights, p. 8

;

Forbes vs. Gracey, 94 U. S. 762

;

Belk vs. Meagher, 104 U. S. 279;

Jones vs. Wild Goose M. Co., Ill Fed. 95

;

Bradford vs. Morrison, 212 U. S. 389.

Although the locator may obtain a patent, this

patent adds little to his security.

Chambers vs. Harrington, 111 U. S. 350.

The owner of such a location is entitled to ex-

clusive possession and enjoyment, against every one

including the United States itself.

2 Lindley on Mines, Sec. 539;

McFetters vs. Pierson, 24 Pac. 1076;

Seymore vs. Fisher, 27 Pac. 240

;

Reed vs. Munn, 148 Fed. 737.

Since the passage of the Act of Congress in 1866
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declaring the mineral land of the United States to

be open for exploration and occupation it has been

the well established policy of the Government, with-

out deviation, to encourage the miners to go upon

the public lands and prospect for the buried and

hidden minerals and to extract such minerals when

discovered, thereby putting them to a beneficial use

and enriching the nation from its hidden treasure.

St Louis S. Co. vs. Kemp, 104 U. S. 636;

1 Lindley on Mines, Sees. 55-56.

Congress by consistent and appropriate legisla-

tion for the development of the mineral resources

of the nation has encouraged and protected the

miner in his search for the precious minerals and in

his work and labor in extracting the same. It has

been the consistent policy of the Government to en-

courage the exploration of its mineral lands and

their development by work.

To accomplish this beneficent national purpose

and to prevent abuses of locators holding indefinitely

the public mineral lands by location and without

work, Congress provided:

"On each claim located after the 10th day

of May, 1872, and until a patent has been issued

therefor, not less than one hundred dollars'
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worth of labor shall be performed or improve-

ments made during each year. * * * ; and upon
a failure to comply with these conditions, the

claim or mine upon which such failure occurred

shall be open to re-location in the same manner
as if no location of the same had ever been
made, provided that the original locators, their

heirs, assigns, or legal representatives, have not

resumed work upon the claim after failure and
before such re-location."

17 Stat. 91

;

Chap. Six, Sec. 4620, U. S. Annotated St.

1916.

It is quite clear that Congress in providing the

manner of forfeiture as above quoted reserved the

question of forfeiture solely for Congressional modi-

fication or change and never intended to delegate

to the legislatures, or miners' meetings, the right to

change this federal law. In forfeiting the miners'

possessory title Congress had in mind the question of

development of mineral lands by work and labor

and not by a failure to make a record of the work

and labor. What a travesty on law making it would

be to say that Congress, the sole custodian of the

public mineral lands, should make work and labor

the measure of a miner's continuous possession and

enjoyment of the public mineral lands while a terri-

torial legislature could say to the same miner, you

have complied with all of the federal laws and have
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performed your work and labor fifteen fold but

because you have not filed an affidavit describing

your work you shall give up your vested estate and

valuable improvements to a re-locator! How could

the legislative provisions requiring the recording

of an affidavit with a recorder and paying to him a

fee of $1.50 be said with any reason of logic to in

any way tend to develop the mine or facilitate the

extraction of mineral I There is not a single decision

in the books, nor a text writer sustaining the validity

of such a statute. The only purpose of a record

is to facilitate proof of work done, and most of all

the statutes of the mining states make such record

prima facie proof without making the filing obliga-

tory.

"When it is recognized that the Govern-

ment simply occupies the status of landed pro-

prietor, holding the paramount title to its pub-

lic domain, with the sole right of disposal upon

such terms and conditions and subject to such

limitations as it may from time to time pre-

scribe, and that the Congressional mining laws

are but a statement of such terms, conditions

and limitations, it follows necessarily that

neither individuals nor states have the power

to control, modify or nullify any of such terms,

conditions or limitations.

If, by compliance with Congressional law,

an estate in public lands is granted, the state
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may not destroy or impair it. If no such estate

in such lands is created by or under the author-

ity of federal law, the state has no power to

create or transfer it. * * *.

If the state may prescribe any additional

or supplemental rules, increasing the burdens

or diminishing the benefits granted by the fed-

eral laws in lands of the public domain, it is

simply because the government as owner of the

property, sanctions expressly or by implication

the exercise of such power."

Lindley on Mines, Sees. 249, 250, 251

;

and cases therein cited;

Morrison's Mining Rights (15 Ed.) p. 141.

"In determining the validity of state legis-

lation on this subject we must not overlook the

fact that the public lands belong to the Govern-

ment; that the paramount proprietor is alone

competent to prescribe rules for their primary

disposal ; that the individual states cannot inter-

fere with this right, or exercise any privilege,

unless under the terms of the federal law the

power is delegated to them. The scope of per-

missible state legislation is limited and defined

by the congressional acts. Any attempt to ex-

ceed the privilege therein granted necessarily

results in inoperative and void state legisla-

tion. The period during which states and local

assemblages absolutely controlled the possession

and right of enjoyment of public mineral lands

has long passed into history. As we have here-
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tofore said, if the state may prescribe any ad-

ditional or supplemental rules, increasing the

burdens or diminishing the benefits granted

by the federal laws, in lands of the public do-

main, it is simply because the government as

the owner of the property, sanctions, ex-

pressly or by imlpication, the exercise of such

privileges."

2 Lindley on Mines, Sec. 626.

A state or territorial statute or a mining regu-

lation which requires the recording of an affidavit

of annual labor, and prescribes a forfeiture for

failure to record such, is violative of the laws of the

United States, unreasonable and void as to the

provisions of forfeiture, and is so held by every text

writer who has written upon the subject. Nowhere

can a clearer statement of the law be cited than that

found in 2nd Lindley on Mines, Sec. 636:

"Most of the states and territories subject

to the congressional mining laws have enacted

statutes providing for proof, in the form of affi-

davits establishing the fact that the annual

labor for a given year has been performed.

Such affidavits are required to contain a state-

ment as to the nature and value of the work

performed and improvements made, and are

to be filed before the end of a given period with

the recording officer in whose office record of

mining locations is made pursuant to local or



21

state legislation. This class of legislation is

found in California, Colorado, Idaho, Montana,

Nevada, New Mexico, Utah, Washington, Wyo-
ming, Arizona and Arkansas, and has been pro-

vided by Federal Government for Alaska.
* * *

The failure to file affidavits of annual labor

is accompanied by no serious penalty. There is

no provision in any of the existing statutes to

the effect that a failure to comply with its terms

will work a forfeiture.

If any such conditions were inserted, or if

any of the laws in question were susceptible of

any such construction, they would undoubtedly

be considered as unreasonable and repugnant

to the federal law."

Snyder, in writing on this subject, says:

"Several of the states and territories, no-

tably Arizona, Colorado, Nevada, Utah and

Wyoming have enacted statutes providing for

the manner of making proof of annual labor

by the affidavit of some one of the owners, or

by some other qualified person, setting forth

where, when and in whose instance the labor

was performed, and the kind, value and nature

of it, as well as the amount actually paid there-

for. All these statutes will be found copied at

length in the Appendix. Most of them make
proof, when made in accordance with their pro-

visions, prima facie evidence of the matters

contained in such affidavit. This is a direct

and simple manner of making proof, and wher-

ever it is possible to do so, proof should be
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made in substantial accordance with the require-

ments of the statute.

But while many of these statutes, if not all

of them, make failure to file and record such

proof a forfeiture of the claim, the authorities

are united to the effect that such legislation as

this is at most only directory, any attempt at

providing for a forfeiture being beyond the

powers of state legislation, and that proof of

such labor or improvements may be made the

same as any other fact in the case. And this

must be the rule. IT IS THE LABOR, and not

the proof of it that is required by the Act of

Congress. It was undoubtedly the intention

of the framers of the federal statute to permit

proof of annual expenditure to be made in any

competent manner, and there is nothing in the

section delegating the power to state legislatures

and miners of the district which authorizes the

enactment of rules or regulations making the

filing of proof of annual labor obligatory.
'

'

1 Snyder on Mines, Sec. 496.

Again, Sec. 498, the same writer says

:

"That proof of the performance of annual

labor is required to be made by affidavit in many
of the states and territories, and, while some

of the local statutes assume to declare a forfei-

ture for failure to make this proof in the man-
ner and within the time provided by statute,

such statutes are merely directory and the fact

that labor is the .test of compliance with the

statute rather than the mode of making proof
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thereof and that any attempt on the part of

state legislatures to forfeit a claim for failure

to make the proof in a particular manner is

beyond the power of legislature and void."

The Legislature of the State of Utah passed

an act to make the filing of proofs of labor obliga-

tory in order to prevent a forfeiture. The Utah

legislature in its wisdom decided to go Congress one

better by forfeiting a miner's claim for failure to

record proof of the assessment work just as the

Alaska Legislature did in 1915 when it passed Sec.

7 of Chap. 10.

Here we have a statute similar to the Alaskan

law which when it came before the Supreme Court

of the State of LTtah was held unreasonable, un-

constitutional and void.

The Legislature of Utah said:

"The owner of a quartz lode or placer

mining claim who shall do or perform or cause

to be done or performed the annual labor or

improvements required by the laws of the

United States, in order to pt^event a forfeiture

of the elai))i, must, within 30 days after the

completion of such work or improvements, file

in the office of the County Recorder, in which

the greater part of the mining district, in which

such claim is located, his affidavit or an affidavit

or affidavits of the person or persons who per-
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formed or directed such labor or made or

directed such improvements, and shall file a

duplicate thereof with the district mining
recorder of the district in which said claim is

situated, showing; etc."

Sec. 1500 Revised Statutes of Utah.

The question of the validity of this statute was

considered by the Supreme Court of the State of

Utah in 1901 where it was urged that under the pro-

visions of this statute a mining claim became for-

feited by failure to record a proof of labor within

thirty days after completion of work, and the court

held directly that it was a violation of Section 2324,

Rev. Stat. U. S., and refused to give it force, the

court saying:

"In regard to the second alleged ground

of forfeiture it appears that the affidavit of

labor and improvements was not filed by re-

spondent in the county recorder's office within

the time required by Sec. 1500, Rev. Stat. Utah,

but was filed in said office after the location of

the Havenor was made. In Sec. 2324 Rev. St.

U. S., it is enacted that upon a failure to com-

ply with these conditions (which are the per-

formance of the labor and the making of the

improvements required by the statute) the

claim or mine upon which such failure occurs

shall be open to re-location in the same manner
as if no location of the same land had been

made.
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From the foregoing provisions it is as clear

as if it had been expressly stated that, after a

mining claim has been located in conformity

with the mining laws and regulations, it is not

subject to re-location as long as the locator or

his successor in interest continues to perform

the labor or make the improvements upon the

same required by the United States mining

law, and that such a locator, or his successor in

interest, has a vested right in such a claim

which can only be forfeited by a failure to com-

ply with the conditions mentioned. It follows

that the respondent did not forfeit its right by
failing to file with the county recorder the

affidavit required by Sec. 1500, Rev. Stat. Utah,

and that the trial court did not err in permit-

ting, over the objection of appellants, the re-

spondent to introduce evidence tending to show

that it had performed the labor and made the

improvements on its said claims as required by

Sec. 2321, Rev. Stat. U. S."

Murray Hill Mining & Milling Co. vs. Have-

nor, 66 Pac. 765.

Our attention has not been called to any other

state case construing a similar statute but it would

be difficult to cite a decision of any court on any

legal point that would be more clearly in point than

the case above cited. It is a clear and concise con-

struction of Sec. 2324 Rev. Statutes U. S. by a

state court clearly and concisely holding that the

legislature had no right to interfere with the federal
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law pertaining to forfeitures.

Here the Supreme Court of Utah says in unmis-

takable language that it is as clear as if expressly

set out in the federal laws that so long as a miner

continues to do his work in amount required by law

(whether it be fixed by federal, state, territorial or

miners' regulations in amount) he has a vested in-

terest that can only be forfeited by failure to do the

work required.

When the work is done, whether it be one hun-

dred dollars required by the federal law or two hun-

dred dollars required by the legislative act of a

territory, the mining ground embraced in the loca-

tion is not open to re-location and any person who

goes upon the ground is a trespasser.

No additional work or improvements are im-

posed by the laws of Alaska.

Under the admitted facts in this case the acts

of Umphrey were those of a trespasser. An intru-

sion upon lands occupied by others for the purpose

of locating a mining claim is but a naked unlawful

trespass and cannot create a right of preemption.

Cowell vs. Lammers, 24 Fed. 200

;

Atherton vs. Fowler, 96 U. S. 513;
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Hosmer vs. Wallace, 97 U. S. 575

;

Quimby vs. Conlan, 104 U. S. 420;

Clipper M. Co. vs. Eli M. & L. Co., 194 U. S.

220;

Dufield vs. San Francisco C. Co., 205 Fed.

480.

A valid location of a mining claim segregates or

cuts out the ground from the public lands, and it

becomes the property of the locator, and the same

ground cannot be located or possessed by another

until the original locator either abandons the claim

or forfeits it under the federal statute.

St. Louis M. Co. vs. Montana M. Co., 171 U.

S. 650;

Clipper M. Co. vs. Eli M. C, Supra.

Jons vs. Wild Goose M. & T. Co., Ill Fed.

95;

Belk vs. Meagher, 104 U. S. 279;

Zerres vs. Vanina, 134 Fed. 610;

Barringer and Adams Mines & M., pp. 264-

282.

If the sovereign state of Utah could not take

away a miner's claim by a law making record of

assessment work mandatory, where does Alaska
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get such a right ?

The legislature of Utah subsequently amended

its mining act (Sec. 3895 Comp. Laws of Utah,

1917) making record of work prima facie proof.

Congress by Sec. 2324 Rev. Stat. U. S. expressly

provides the conditions upon which the perfected

mining location is held when it says in such sec-

tion:

"On each claim located * * * and until

patent has been issued therefor, not less than

one hundred dollars' worth of labor shall be

performed or improvements made during each

year.
'

'

And by the same act Congress again by express

language states how the estate created by a mineral

location is terminated when it says:

"Upon a failure to comply with these con-

ditions the claim or mine * * * shall be open

to re-location."

The courts have always upheld the rights of

states and territories to increase the amount of work

or limit the time in which the work shall be done,

or prescribe methods of location by exacting develop-

ment work, and any other act pertaining to the

location of claims, manner of recording the location
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certificates, or the amount of assessment work. All

these decisions, however, are based on the proviso

of Sec. 2324, Rev. Stat. IT. S. heretofore quoted

covering the three subjects expressly stated therein,

to-wit: First, governing the location; second, man-

ner of recording ; third, amount of assessment work.

Such decisions, however, are all based upon the

express power granted by the federal act to the

legislatures on these three subjects.

Northmore vs. Simmons, 97 Fed. 388;

Cloninger vs. Finlason, 230 Fed. 98;

Erhardt vs. Boaro, 113 U. S. 527;

Butte Water Co. vs. Baker, 196 U. S. 119.

This line of cases was relied upon by counsel

in the trial court, including the case of Wright vs.

Lyons, 77 Pac. 81, by the Supreme Court of the

State of Oregon, to uphold their contention that the

legislature of Alaska had a constitutional right to

pass the law in question. We contend that a careful

reading of all these cases confirms the legislative

right to legislate on the three subjects expressly con-

ferred upon them by Congress under Sec. 2323 Rev.

Stat. U. S., and do not uphold, directly or indirectly,

that the legislature can create a forfeiture for fail-

ure to record a proof of labor.
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The question decided in the case of Cloninger vs.

Finlason, supra, was as to the validity of a statute

requiring a location certificate to be verified and

clearly within the express power given by Congress

to the legislature.

The question in the case of Nortlimore vs. Sim-

mons, supra, was whether a regulation made by a

mining district in California requiring development

work to be done within a shorter time than that

required by the federal statute was or was not

valid and our appellate court held that this was

within the express delegated powers of Congress to

the miners, the court saying:

"No difference in principle is discernible

between the requirement that such discovery

work shall be made as incident to the location,

and the requirement that after location it shall

be made as a condition to the subsistence of the

same."

By no stretch of the imagination can we con-

ceive of the appellate court holding that any prin-

ciple enunciated in the Northmore vs. Simmons case

would justify the court in sustaining the legislative

act of the Territory of Alaska declaring a forfeiture

for failure to record assessment work.

Such a law as that passed by the legislature of
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Alaska may be a splendid, wholesome and salutary

law for roving claim-stakers, but it is inequitable

to believe that a claim upon which $1,500 worth of

labor has been performed in a season can be sum-

marily taken away by a failure to record a proof

of labor which at best could be used only as prima

facie proof in case of a contest later over the title.

The learned trial court rather than administer

equity between these litigants was so cautious that

in quoting and approving Mares vs. Dillon (75 Pac.

965) it guessed both heads and tails for fear of a

mythical calamity to an eager claim-staking public.

It is an elementary principle of law that

forfeitures are odious to the law and that courts

will not decree a forfeiture except upon clear

and convincing evidence.

2 Lindley on Mines (3rd Ed.), Sees. 645-46,

and cases therein cited.

It might be stated also as an elementary prin-

ciple that Congress will not permit a legislature to

create a forfeiture by any law inconsistent with its

own acts.

If forfeitures are "odious" to the law wherein

can such a law as this be considered wholesome and

salutary? This law was enacted primarily to es-

cheat possession and define, determine and create
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forfeitures. The penalty thereof is unreasonable,

obnoxious and burdensome. It is contrary to exist-

ing federal mining laws and clearly unconstitutional

and invalid. In all the reported decisions and

digests there seems to be but the one case {Murray

Hill M. db M. Co. vs. Havenor, supra ) wherein the

validity of a statute making the filing of a proof of

labor obligatory was passed upon. A proper read-

ing and consideration of the acts of congress can,

it seems to us, leave no doubt founded upon any

reason or logic, that the act of the legislature of

Alaska providing a forfeiture for failure to record

an affidavit of labor is unreasonable, repugnant, in-

operative, unconstitutional, invalid and void, be-

cause :

1. It is in conflict with the laws of the United

States, 17 Stat. 91; Sec. 4620 U. S. Annotated St.

1916.

2. It is inconsistent with the laws of the United

States and violative of Sec. 416 (Enabling Act)

Comp. Laws of Alaska.

3. It interferes with Acts of Congress relating

to the primary disposal of the soil and is within the

inhibitions of the Enabling Act, supra.

4. It deprives a person of property without
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due process of law, in that it destroys a vested estate

in land of the public domain after the performance

of conditions prescribed by Congress necessary to

hold such title.

5. It is unreasonable, invalid, unconstitutional

and void, because it is an attempt to modify a law

reserved by Congress from said legislature.

The defendants respectfully submit that the

plaintiffs will be unable to present to the court any

case sustaining the validity of the legislative act

making the recordation of the assessment work oblig-

atory and creating a forfeiture for failure to record

where the necessary work was actually done on the

claim. If there is such a decision in the books we

have failed to find it in our search.

We respectfully submit that the decree entered

by the trial court against the defendants is unjust

under the stipulated facts and the law as we have

herein cited it to the court, and we respectfully

petition the court to enter its order reversing the

trial court and remanding the said cause to the lower

court with instructions to enter a decree for the

defendants therein.

Respectfully submitted,

WILLIAM A. GILMORE,
O. D. COCHRAN,

Attorneys for Appellants.
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STATEMENT OF THE CASE

As stated by the Appellants on page 5 of their

brief, the following is the only question to be de-

termined by this court on this appeal, viz., is Section

7, Ch. 10 of the Session Laws of the Territory of

Alaska, enacted by the Legislature of that Terrtory

in 1915, constitutional and valid?



Section 7, Ch. 10 of the Session Laws of Alaska

provides

:

"In order to hold a claim or claims after the

annual assessment work has been done thereon,

the owner of such claim or claims, or some other

person having knowledge of the facts, shall

make and file an affidavit of the performance
of such assessment work with the Recorder of

the district in which such claim or claims is or

are located, not later than ninety (90) days
after the close of the calendar year in which
such work was done, or the improvement made,
which affidavit shall set forth the following

:

"The failure to file for record the proof of

assessment work as herein provided, shall be

deemed an abandonment of the location and
the claim shall be subject to re-location by any
other person, provided, however, that a com-
pliance with the provisions of this section be-

fore any re-location, shall operate to save the

rights of the original locator, and further pro-

vided, that if said placer claim or claims have
not been re-located by any other person or per-

sons within one year after such forfeiture, the

last locator, or claimant or owner of such for-

feited claim or claims and re-locate the same as

though the same had never been located."

Section 3, Ch. 74 of the Session Laws of Alaska,

enasted by the Legislature of that Territory in

1913, provides:

H5 * * ^f *

"The owner of such claim or claims or some
other person having knowledge of the facts,

shall make and file with the recorder of the



precinct wherein such claim is situate, an affi-

davit showing the performance of labor or mak-
ing of improvements to the amount of One
Hundred Dollars for each and every twenty
acres or fractional part thereof contained in

such claim as aforesaid and specifying the char-
acter of such labor or improvements.

"Such affidavit shall be filed with the precinct
recorder not later than ninety days after the
close of the calendar year in which the work
was done or improvements made. For the fil-

ing, recording and indexing of such affidavit

the recorder shall collect the sum of one dollar

and fifty cents. Upon failure to comply with
all the provisions of this section such claim
shall become forfeited and open to location by
others as if no location had been made."

It will be observed that the Act of 1913 supra

provides for the forfeiture of a claim for failure

to comply with the requirements of the section, a

portion of which is quoted above; and the Act of

1915 supra provides that failure to comply with the

requirements of the section quoted shall be deemed

an abandonment of the claim, and the ground em-

braced therein shall be subject to re-location pro-

vided the same is re-located after the expiration of

the ninety-day period and before the original owner

complies with the provisions of the statute with

reference to filing proof of labor.



The mining claim in controversy in this action

was located by the predecessor in title of appellants

on the 4th day of July, 1914 (Tr. p. 24), subsequent

to the passage of the Act of 1913 supra, and while

that law was still in force. The sections of the

two acts with reference to the filing of proof of

labor and the consequences of failure to file such

proof within the time provided by law, are slightly

different, for under the act of 1913 the failure to

file proof of labor within the ninety-day period re-

sults in a forfeiture of the claim, while under the

Act of 1915 the failure to file such proof of labor

within the ninety-day period does not result in the

forfeiture of the claim unless some other qualified

locator re-locates the claim after the expiration of

the ninety-day period and prior to the filing of the

proof of labor. The more stringent la wof 1913

was in force at the time appellants' predecessor in

title located the claim and acquired whatever in-

terest he or they ever had in the mining claim in

controversy, and their grantor located the claim

with full knowledge of the statutory provision re-

garding proof of labor. The legislation complained

of by appellants is therefore prospective and not

retroactive so far as the rights of the parties to

this action are concerned.



It cannot be seriously contended that Section 7

of the Act of 1915 supra is unconstitutional, for

Section 3 of Article 4 of the Constitution of the

United States grants to Congress plenary power to

dispose of all lands belonging to the United States,

and the authority of Congress to grant to states and

territories the power to provide by legislative enact-

ment rules and regulations governing the right to

the possession of mining claims has been uniformly

upheld by the courts. In Butte City Water Com-

pany v. Baker, 196 U. S., 119, 25 Sup. Ct. Rep., 211,

the Court said:

"The authority of Congress over the pub-
lic lands is granted by Section 3, Article 4, of

the Constitution, which provides that 'the Con-
gress shall have power to dispose of and make
all needful rules and regulations respecting the

territory or other property belonging to the

United States.' In other words, Congress is

the body to which is given the power to de-

termine the conditions upon which the public

lands shall be disposed of. The nation is an
owner, and has made Congress the principal

agent to dispose of its property. Is it incon-

ceivable that Congress, having regard to the

interests of this owner, shall, after prescribing
the main and substantial conditions of disposal,

believe that those interests will be subserved
if minor and subordinate regulations are in-

trusted to the inhabitants of the mining dis-

trict or state in which the particular lands
are situated? While the disposition of these



lands is provided for by congressional legisla-

tion, such legislation savors somewhat of mere
rules prescribed by an owner of property for

its disposal. It is not of a legislative character

in the highest sense of the term, and, as an
owner may delegate to his principal agent the

right to employ subordinates, giving to them
a limited discretion, so it would seem that Con-

gress might rightfully intrust to the local legis-

lature the determination of minor matters re-

specting the disposal of these lands.

"Further, Section 2324 distinctly grants

to the miners of each mining district the power
to make regulations, and the validity of this

grant has been expressly affiffrmed by this

Court."

We submit that the only question to be ans-

wered by this Court on this appeal is, has Con-

gress granted the Legislature of Alaska the power

to enact Section 7, Ch. 10, of the Session Laws of

1915 supra? The answer to this question can be

ascertained by an examination of the various Acts

of Congress granting to the Legislatures of States

and Territories and local organizations of miners

the power to make rules and regulations regarding

the rights of citizens of the United States, and those

who have declared their intention to become such,

to locate and hold possession of mining claims.

The following sections of the United States

Statutes, as construed by the courts of this coun-



try, clearly disclose the power of the Alaska Legis-

lature to enact the legislation criticized by appel-

lants :

Section 2319 R. S. Comp. Stat, of 1918, Sec.

4614:

"Lands Open To Purchase By Citizens—All
valuable mineral deposits in lands belonging to

the United States, both surveyed and unsur-
veyed, are hereby declared to be free and open
to exploration and purchase, and the lands in

which they are found to occupation and pur-
chase, by citizens of the United States and
those who have declared their intention to be-

come such, under regulations prescribed by
law, and according to the local customs or rules

of miners in the several mining-districts, so far
as the same are applicable and are not incon-
sistent with the laws of the United States."

Section 2322 R. S. Comp. Stat, of 1918, Section

4618:

"Locators' Rights of Possession and Enjoy-
ment—The locators of all mining locations

heretofore made or which shall hereafter be
made, on any mineral vein, lode or ledge, sit-

uated on the public domain, their heirs and as-

signs, where no adverse claim exists on the

tenth day of May, 1872, so long as they com-
ply with the laws of the United States, and
v/ith state, territorial and local regulations not
in conflict with the laws of the United States
governing their possessory title, shall have the

exclusive right of possession and enjoyment of

all surface included within the lines of their

locations," etc.



Section 2324 R. S. Comp. Stat, of 1918, Section

4620:

Regulations by Miners—The miners of each
mining district may make regulations not in

conflict with the laws of the United States or

with the laws of the state or territory in which
the district is situated, governing the location,

manner of recording, amount of work neces-

sary to hold possession of a mining claim, sub-

ject to the following requirements; The loca-

tion must be distinctly marked on the ground
so that its boundaries can be readily traced,

All records of mining claims hereafter made
shall contain the name or names of the loca-

tors, the date of the location, and such descrip-

tion of the claim or claims located by reference

to some natural object or permanent monument
as will identify the claim. On each claim lo-

cated after the tenth of May, 1872, and until

a patent has been issued therefor, not less than
one hundred dollars' worth of labor shall be
performed or improvements made during each
year. * * * and upon a failure to comply
with these conditions, the claim or mine unon
which such failure occurred shall be open to re-

location in the same manner as if no location

of the same had ever been made," etc.

Section 5050 Comp. Stat, of 1918, 31 Stat, L.,

328:

"Miners' Regulations for Recording; Re-
corder; Records Legalized— * * Min-
ers in any organized mining district may make
rules and regulations governing the recording

of notices of location of mining claims, water



rights, flumes, and ditches, mill sites and affi-

davits of labor, not in conflict with this act or

the general laws of the United States," etc.

Section 2324 R. S. supra provides that "upon

failure to comply with these conditions the claim or

mine upon which such failure occurred shall be

open to re-location," etc. What are the conditions

referred to? Appellants contend that only the re-

quirements of the Act of Congress must be observed

in order that the locator or owner may enjoy con-

tinuous possession; but if such were the intention

of Congress why was not the word "requirements'*

used instead of the word "conditions"? We insist

that the word "conditions" refers not only to the

requirements of the Act of Congress, but also to all

the rules and regulations provided by the mining

organizations and the state or territory where the

claim is situated, when such rules and regulations

are not inconsistent with or repugnant to the Con-

gressional requirements. The fact that the regula-

tions of mining organizations and legislation by

states and territories, enlarging the requirements

of the Acts of Congress, have been uniformly upheld

by the courts demonstrates the untenability of ap-

pellants' contention.

In O'Donnell v. Glenn, 19 Pac. 302, the Supreme

Court of Montana held that the Comp. Stat. Mont,,
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Section 1477, providing that the declaratory state-

ment, required by the United States laws to be filed,

on locating a claim, shall be on oath, is not an in-

fringement of Section 1851, R. S. U. S., which pro-

hibits the passage of any territorial law interfering

with the primary disposition of the soil; and this

Court, in North-more v. Simmons, 97 Fed., 386,

said:

"In view of the language of the statute, and

the decisions of the Supreme Court, so far as

they afford light upon its meaning, we are of

the opinion that Section 2324 was intended to

prescribe the minimum amount of expenditure

in labor or improvements which was exacted by

the United States within a maximum period,

and to leave the state legislatures or local min-
ing districts the power to make such reasonable
regulations as they might deem advisable, with-

in the prescribed limit; such regulations to be
always subject to the provisions of the statute

that at least the expressed yearly amount in

work or improvement must be expended upon
the claim, and that, at most, the time for ex-

pending the same shall not be extended beyond
the designated year. This, we think, is clearly

implied in the language of the statute."

Butte City Water Company v. Baker, 196

U. S., 119; 25 Sup. Ct. Rep. 211;

McCulloch v. Murphy, 125 Fed., 147;

Cloninger v. Finlaison, 230 Fed., 98.
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Appellants contend that Section 2324 R. S.

supra, empowering mining organizations to make

rules and regulations governing the
''manner of

recording," refers only to the recording of location

notices, but most, if not all, of the mining states

and territories have provided for the recording of

proof of labor, and have made the record of such

proof prima facie evidence of the performance of

such labor.

2 Lindley on Mines, 3rd Ed., 636.

When Congress, in Section 2324 R. S. supra,

says "upon failure to comply with these conditions,"

it refers to the conditions imposed by the entire

Act of which both Sections 2322 and 2324 are

parts only, and not merely to the requirements

stated in Sections 2322 and 2324 R. S. supra.

"In the construction of a statute, in order to

determine the true intention of the legislature,

the particular clauses and phrases should not
be studied as detached and isolated expressions,

but the whole and every part of the statute

must be considered in fixing the meaning of

any of its parts."

Black on Interpretation of Laws, Sec. 74,

p. 166.

"Sections, clauses and provisions of a stat-

ute, as well as the particular words and phrases
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employed, are not to be considered in themselves
alone, and construed as if isolated from the

rest, but they are to be interpreted with refer-

ence to the language surrounding and accom-
panying them, the context; and if there is any
ambiguity or doubt as to their intended mean-
ing, the context must be consulted as a means
of removing the obscurity. When we speak of

the 'context' it is not meant merely that dif-

ferent words or clauses in the same sentence

must be compared with each other, or succes-

sive sentences be read together. But in a wider
sense, one section of a statute may stand as
context to another, whether it immediately pre-

cedes or follows it or is more widely separated
from it, provided it bears upon the same sub-

ject matter."

Black on Interpretation of Laws, Sec. 75,

p. 169.

If appellants' interpretation of Section 2324

R. S. supra were tenable, then the regulations which

mining organizations, states or territories may

make are of no force or validity, but appellants have

failed to point out in their brief in what respect

Section 7, Ch. 10, Session Laws of 1915, supra, is

inconsistent with or repugnant to the various acts

of Congress governing the location and possession

of mining claims. It will also be observed that the

section of the Alaska lav/ criticized by appellants

does not refer in any way to the final disposition

of land of the United States, but merely provides
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the method by which a locator of a mining claim

may continue to hold possession of such claim. In

Butte City Water Company v. Baker, supra, the

Supreme Court of the United States said:

"The Montana statute (Montana Codes An-
notated Sec. 3612) among other supplementary
regulations, provided that the declaratory state-

ment filed in the office of the clerk of the county
in which the lode or claim is situated must
contain 'the dimensions and location of the dis-

covery shaft, or its equivalent, sunk upon lode

or placer claims' and 'the location and descrip-

tion of each corner, with the markings thereon.'

A failure to comply with these regulations was
the ground upon which the Supreme Court of

Montana held the location invalid. It is con-
tended that these provisions are too stringent,

and conflict with the liberal purpose manifested
by Congress in its legislation respecting mining-
claims. We do not think they are open to this

objection. They certainly do not conflict with
the letter of any congressional statute; on the
contrary, are rather suggested by Section 2324.
It may well be that the State Legislature, in

its desire to guard against false testimony in

respect to a location, deemed it important that
full particulars in respect to the discovery shaft
and the corner posts should be, at the very be-

ginning, placed of record. Even if there were
no danger of false testimony, it was not un-
reasonable to guard against the resurrection of

incomplete locations when, by subsequent ex-

plorations, mining claims of great value have
been uncovered."

In Wright v. Lyons, 77 Pac. 81, the Court

said

:
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"The very terms of these requirements per-

mit state and local laws and rules regulating

the location of mining claims, the only limita-

tions prescribed being that they shall not con-

ffict with the paramount law providing for the

disposal of the public mineral domain to pur-
chasers."

"The record must at least substantially ac-

cord with the United States statutory require-

ments, but there is here left scope for state and
district regulations, and a reasonable amount
of development work may be required, so as to

expose the lode, render certain the discovery,

and indicate the good faith of the locator, and,

as evidence of such compliance, proof may be
required that the work has been done. Such
regulations are not deemed to be repugnant to

the Federal Statute, and are therefore valid

and binding upon the locator, if he would se-

cure a good location."

But even if the power to enact Section 7, Ch. 10,

of the Session Laws of 1915
;
supra, had not been

granted to the Alaska Legislature, by the general

acts of Congress it certainly cannot be seriously

questioned that such power was granted to the

Alaska Legislature by Section 5050 of the Compiled

Statutes of 1918, which section applies particularly

to Alaska, because in that section Congress specifi-

cally granted to the miners of Alaska the power to

make regulations governing affidavits of labor. Ap-

pellants contend that Congress intended only, by
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that section, to empower miners to make regulations

providing for affidavits of labor which would be

prima facie proof of the performance of such labor

;

but the act itself places no such limitation on the

power of the mining organizations. As is said by

the Superior Court, in Butte City Water Company

v. Baker, supra:

"It may well be that the State Legislature,
in its desire to guard against false testimony
in respect to a location, deemed it important
that full particulars in respect to the discovery
shaft and the corner posts, should be at the
very beginning placed of record."

The Legislature of the Territory of Alaska

deemed it advisable to require proof of labor to be

made a matter of record, and that in default of

the recording of such proof within a prescribed

time, the claim should be subject to re-location, pro-

viding the re-location were made after the expira-

tion of the time for filing, and before the original

owner actually recorded such proof.

It is true that forfeitures are odious to the law,

but where the law requires the doing of a certain

act and prescribes the penalty for failure to do

such act, the courts have no discretion, when such

failure is shown, but to prescribe the penalty pro-

vided by law.
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Section 2324 R. S. supra provides, among other

things, that the failure to do annual assessment

work on a claim shall render the claim open to re-

location, providing the original locator has not re-

sumed work on said claim after such failure and

before the re-location; but that section so far as

its applicability to Alaska is concerned, was amend-

ed by an Act of Congress dated March 2nd, 1907,

34 Stat. 1243, to the effect that the failure to do

the assessment work before the first of January of

the following year would result in a forfeiture of

the claim, and this Court, in Thatcher v. Brown,

190 Fed. 708, said that the Court was powerless

to prevent a forfeiture if the work was not per-

formed within the year, and passing upon the

question the Court uses the following language:

"Both acts expressly require $100 worth of

work or improvements to be done or made on or

for the benefit of each claim during each year.

But the consequence of a failure to complete
such work or improvement within the year are
differently declared, and such differences are
irreconciliable. In the earlier act such failure
is not declared to end the locator's right; but
he is thereby given the right to resume the
work after the expiration of the year, provided
there has been no other location meanwhile. By
the latter act no such permission is accorded,
and therein an express declaration that such
failure works a forfeiture of the claim. To
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that extent the prior law, so far as it affects

claims in Alaska, was necessarily repealed by
the later one."

Lockhard v. Johnson, 181 U. S., 516; 21

Sup. Ct. Rep. 665;

Dwinnel v. Dyer, 7 L. R. A. (n. s.)' 763, at

777, and note;

Black v. Elkhorn Mining Co., 163 U. S. 445,

16 Sup. Ct. Rep. 1101;

Harris v. Kellog, 49 Pac. 708.

In Callahan v. Thompson, the District Court for

the Third Division of the Territory of Alaska

passed on the question involved in this appeal ad-

versely to the contention of appellants; we are ad-

vised, however, that no opinion was written by the

Court in that case.

Appellants cite and quote from Lindley on

Mines and Snyder on Mines. In 2nd Lindley on

Mines, 3rd Ed., Section 636, the author gives it as

his opinion that legislation by a state or territory

to the effect that the failure to file proof of labor

would result in a forfeiture of a mining claim,

would be declared void by the courts, but Mr. Lind-

ley cites no authorities to sustain his opinion, nor

does he give any specific reason for his judgment.



And in 1st Snyder on Mines, Section 498, that au-

thor comes to the same conclusion as Mr. Lindley,

but he also fails to support his judgment by any

adjudicated cases.

It is evident from a perusal of the two sections

cited from Lindley on Mines and Snyder on Mines

that neither author has given the matter very

serious or extended consideration, for Mr. Lindley,

in Section 636, supra, after enumerating the states

which have enacted laws providing for the filing

of proof of annual labor, uses the following lan-

guage:

"The failure to file affidavits of annual la-

bor is accompanied by no serious penalty. There
is no provision in any of the existing statutes

to the effect that a failure to comply with its

terms will work a forfeiture."

and Mr. Snyder, in Section 496, supra, uses the

following language:

"But while nearly all of the states, if not all

of them, make failure to file and record such
proof a forfeiture of a claim, the authorities

are united to the effect that such legislation as

this is, at the most, only directory," etc.

We submit that the obvious lack of information

on the point in controversy by these two authors
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renders their judgment on that point, to say the

least, fallable.

On page 12 of appellant's brief, they say:

"It was never the intention of Congress to

permit any legislature to cut off the miner's
estate in the public domain after he had initi-

ated title thereto so long as he complied with
the laws of the United States."

If such contention be true, then all of the legis-

lation of states, territories and miners' organiza-

tions imposing additional requirements on the lo-

cators and owners of mining claims beyond those

required by the acts of Congress are void. But this

Court, in Northmore v. Simmons, supra, and the

Supreme Court of the United States in Butte City

Water Company v. Baker, supra, have upheld such

legislation by states, territories and miners' organ-

izations. In fact, the appellants, in their brief,

concede that states, territories and miners' organi-

zations have the power to make any additional re-

quirements concerning the location of mining claims

not in conflict with the laws of the United States.

On page 27 of their brief, appellants say:

"A valid location of a mining claim segre-

gates or cuts out the ground from the public

lands, and it becomes the property of the lo-

cator, and the same ground cannot be located
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or possessed by another until the original lo-

cator either abandons the claim or forfeits it

under the federal statute."

We insist that such contention, if tenable, would

render inoperative all legislation by states, terri-

tories and miners' organizations with reference to

the locating and holding of mining claims.

Appellants rely on the ruling of the Supreme

Court of Utah, in re Murry Hill Mining & Milling

Company v. Havenor, 66 Pac. 765; but it will be

observed that Section 1500 R. S. of Utah, does not

provide for a forfeiture in case of failure to file

proof of labor. It provides, substantially, that one

who performs the annual labor required by law on

a mining claim, in order to prevent forfeiture, can

by filing proof of labor perpetuate legal evidence of

the performance of such labor and the same section

of the Utah statute makes affidavits of labor so filed,

or certified copies thereof, prima facie evidence of

facts therein stated, but even if the statute were

susceptible to either construction, the Court will re-

solve the doubt in favor of the one which appellees

contend for, in order to prevent forfeiture. Nor does

the Supreme Court of Utah hold that Section 1500

R. S. of Utah is in conflict with Section 2324 R. S.

supra; the language of the opinion does not warrant
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the inference that that Court intended to so construe

the Utah statute, but the Court does, in our judg-

ment, misconstrue Section 2324 R. S. supra, for it

holds that the only conditions to be complied with

by the claim owner, under that section, are the per-

formance of labor and the making of the improve-

ments specifically required by the statute. If such

a contention were tenable, any additional require-

ments exacted by legislation of miners, or by legis-

lation of states or territories, would be idle cere-

mony. The conditions referred to in Section 2324

R. S. supra, are the specific conditions enumerated

in that section, and whatever conditions may be re-

quired by the legislation of miners, and state or

territorial legislation, which are not in conflict with

the particular requirements specified by Congress.

This construction is in harmony with both the letter

and the spirit of the section, and has been approved

by many adjudications of this Court and all other

Courts that have had occasion to pass upon the

question, with the possible exception of the adjudi-

cation of the Supreme Court of Utah above men-

tioned.

Northmore v. Simmons, 97 Fed. 388;

Cloninger v. Finlaison, 230 Fed. 98;
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Erhardt v. Boaro, 113 U. S., 527;

Butte City Water Co. v. Baker, 196 U. S.,

119;

Wright v. Lyons, 77 Pac. 81

;

Sisons v. Sommers, 55 Pac. 829;

McCowan vs McLay, 40 Pac. 602;

O'Donnell v. Glenn, 19 Pac. 362;

Metcalf v. Prescott, 25 Pac. 1037;

Beals v. Cone, 62 Pac. 948.

We contend that the judgment of the trial court,

holding that Section 7, Ch. 10 of the Session Laws

of the Territory of Alaska, enacted by the Legisla-

ture of that Territory in 1915, is both constitutional

and valid, is sound and should be affirmed.

Respectfully submitted,

Lyon & Orton,

Fred Harrison,

Attorneys for Appellees.
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Names and Addresses of Attorneys of Record.

HELLENTHAL and HELLENTHAL, Juneau,

Alaska,

Attorneys for Plaintiff in Error.

JAMES A. SMISER, IT. S. Atty., Juneau,

Alaska,

For Defendant in Error.

District Court for the District of Alaska, Division

Number One.

THE UNITED STATES OF AMERICA
vs.

ALASKA PACIFIC FISHERIES, a Corporation.

Indictment.

Section 263, C. L. A.

At the Special September, 1918, Term of the Dis-

trict Court of the United States of America, within

and for the District of Alaska, in the year of our

Lord one thousand nine hundred and eighteen, begun

and held at Juneau, in said District, beginning Sep-

tember 3d, 1918.

The Grand Jurors of the United States of America,

selected, empaneled, sworn, and charged within and

for the District of Alaska, accuse ALASKA
PACIFIC FISHERIES, a corporation, by this in-

dictment of the crime of ILLEGAL FISHING,
committed as follows: [1*]

*Page-number appearing at foot of page of original certified Transcript
of Record.
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COUNT IX.

And the Grand Jurors aforesaid, upon their oaths

aforesaid, do further accuse ALASKA PACIFIC
FISHERIES 1

, a corporation by this indictment of

the crime of ILLEGAL FISHING, committed as

follows

:

The said Alaska Pacific Fisheries, a corporation

at the times mentioned herein duly organized and

acting as such, at or near Gravina Island, within the

said District of Alaska, and within the jurisdiction

of this Court, on the 18th day of August, in the year

of our Lord one thousand nine hundred and eighteen,

did wrongfully and unlawfully maintain and operate

for fishing a certain trap known and designated as

A. P. F. No. 422 between the hours of six o'clock

post meridian on Saturday, August 17th, 1918, and

six o'clock ante meridian on Monday, August 19th,

1918, in the waters of Clarence Strait, easterly shore

thereof near the westerly shore of Gravina Island

and between A. P. F. No. 423 and Dall Head, the

same being waters of Alaska over which the United

States has jurisdiction and in the First Division of

Alaska, without having the tunnel of such trap closed

and without having twenty-five feet of the webbing

or net of the heart of such trap on each side next to

the pot thereof lifted or lowered in such manner as

to permit the free passage of salmon and other fishes.

And so the Grand Jurors duly selected, empaneled,

sworn and charged as aforesaid, upon their oaths do

•say: That Alaska Pacific Fisheries, a corporation,

did then and there commit the crime of ILLEGAL
FISHING, in the manner and form aforesaid con-
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trary to the form of statutes in such cases made and

provided, and against the peace and dignity of the

United States of Ameirea.

COUNT X.

And the Grand Jurors aforesaid, upon their oaths

aforesaid, do further accuse the ALASKA
PACIFIC FISHERIES, a corporation, [2] by

this indictment of the crime of ILLEGAL FISH-
ING, committed as follows

:

The said Alaska Pacific Fisheries, a corporation

at the times mentioned herein duly organized and

acting as such at or near Cape Chacon, within the

District of Alaska, and within the jurisdiction of this

Court, on the 18th day of August in the year of our

Lord one thousand nine hundred and eighteen, did

wrongfully and unlawfully maintain and operate

for fishing a certain trap known and designated as

A. P. F. No. 551, between the hours of six o'clock

post meridian on Saturday August 17th 1918, and

six o'clock ante meridian on Monday, August 19th,

1918, to wit : On Sunday, August 18th, 1918, in the

waters /of Clarence Strait, westerly shore thereof

near Cape Chacon, Prince of Wales Island, the same

being waters of Alaska over which the United States

has jurisdiction and in the First Division of Alaska,

without having the tunnel of such ;trap closed and

without having twenty-five feet of the webbing or net

of the heart of such trap on each side next to the pot

thereof lifted or lowered in such manner as to permit

the free passage of salmon and other fishes.

And so the Grand Jurors duly selected, empaneled

and sworn and charged, as aforesaid, upon their
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oaths as aforesaid, do sa}^: That the Alaska Pacific

Fisheries, a corporation, did then and there commit

the crime of ILLEGAL FISHING, in the manner

and form aforesaid contrary to the form of the stat-

utes in such cases and provide, and against the

peace and dignity of the United States of America.

COUNT XL
And the Grand Jurors aforesaid, upon their oaths

aforesaid, do further accuse the ALASKA
PACIFIC FISHERIES, a corporation, by this in-

dictment of the crime of ILLEGAL FISHING com-

mitted as follows

:

The said ALASKA PACIFIC FISHERIES, a

corporation, at the times mentioned herein duly or-

ganized and acting as such at or near Stone Rock

Bay, waters of Clarence Strait, westerly shore

thereof near Stone Rock Bay, Prince of Wales Is-

land, [3] within the District of Alaska and within

the jurisdiction of this Court, on the 18th day of

August, in the year of our Lord one thousand nine

hundred and eighteen, did wrongfully and unlaw-

fully maintain and operate for fishing a certain trap

known and designated as A. P. F. No. 552, at or near

Stone Rock Bay, waters of Clarence Strait, westerly

shore thereof near Stone Rock Bay, Prince of Wales

Island, between the hours of six o'clock post merid-

ian on Saturday August 17th, 1918, and six o'clock

ante meridian on Monday, August 19th, 1918, to wit

:

On Sunday, August 18th, 1918, the same being the

waters of Alaska over which the United States has

jurisdiction and in the First Division of Alaska,

without having the tunnel of such trap closed and
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without having twenty-five feet of the webbing or

net of the heart of such trap on each side next to the

pot thereof lifted or lowered in such manner as to

permit the free passage of salmon and other fishes.

And so the Grand Jurors duly selected, empaneled,

sworn and charged aforesaid, upon their oaths do

say: That Alaska Pacific Fisheries, a corporation,

did then and there commit the crime of ILLEGAL
FISHING, in the manner and form aforesaid con-

trary to the form of the statutes in such cases made

and provided and against the peace and dignity of

the United States of America. [4]

COUNT XIII

And the Grand Jurors aforesaid, upon their

oaths aforesaid, do further accuse the ALASKA
PACIFIC FISHERIES', a corporation, by this in-

dictment of the crime of ILLEGAL FISHING, com-

mitted as follows, to wit:

The said Alaska Pacific Fisheries, a corporation

at the times mentioned herein duly organized and

acting as such, at or near the southerly shore of

Cleveland Peninsula, within the District of Alaska,

and within the jurisdiction of this Court, on the 25th

day of August, in the year of our Lord one thousand

nine hundred and eighteen, did wrongfully and un-

lawfully maintain and operate for fishing a certain

trap known and designated as A. P. F. No. 419, be-

tween the hours of six o'clock post meridian on

Saturday, August 24th, 1918, and six o'clock ante

meridian on Monday, August 26th, 1918, to wit:

[5] On Sunday, August 25th, 1918, in the waters of

Clarence Strait, easterly shore thereof, near the



6 Alaska Pacific Fisheries vs.

southerly shore of Cleveland Peninsula, the same be-

ing waters of Alaska over which the United States

has jurisdiction and in the First Division of Alaska

without having the tunnel of such trap closed and

without having twenty-five feet of the webbing or net

of the heart of such trap on each side next to the pot

thereof lifted or lowered in such manner as to per-

mit the free passage of salmon and other fishes.

And so the Grand Jurors duly selected, empaneled,

sworn and charged aforesaid, upon their oaths do

say: That Alaska Pacific Fisheries, a corporation,

did then and there commit the crime of ILLEGAL
FISHING, in the manner and form aforesaid con-

trary to the form of the statutes in such cases made
and provided and against the peace and dignity of

the United States of America.

COUNT XIV.
And the Grand Jurors aforesaid, upon their

oaths aforesaid, do further accuse the ALASKA
PACIFIC FISHERIES', a corporation, by this in-

dictment of the crime of ILLEGAL FISHING, com-

mitted as follows, to wit

:

The Alaska Pacifiic Fisheries, a corporation

at the times mentioned herein duly organized and

acting as such, at or near Grindall Point, within the

said District of Alaska, and within the jurisdiction

of this Court, on the 25th day of August, in the year

of our Lord one thousand nine hundred and eighteen,

did wrongfully and unlawfully maintain and oper-

ate for fishing a certain trap known and designated

as A. P. F. No. 420, between the hours of six o'clock

post meridian on Saturday, August 24th, 1918, and
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six o'clock ante meridian, on Monday August 26th,

1918, in the waters of Clarence Strait, westerly shore

thereof near the easterly shore of Grindall Point,

the same being waters of Alaska over which the

United States has jurisdiction and in the First Di-

vision of Alaska, without having the tunnel of such

trap closed and without having twenty-five feet of

the webbing or net of the heart of such trap on

east side next to the pot [6] thereof lifted or

lowered in such manner as to permit the free passage

of salmon and other fishes.

And so the Grand Jurors duly selected, empaneled,

sworn and charged aforesaid, upon their oaths do

say: That Alaska Pacific Fisheries, a corporation,

did then and there -commit the crime of ILLEGAL
FISHING, in the manner and form aforesaid con-

trary to the form of the statutes in such cases made
and provided and against the peace and dignity of

the United States of America,

STEVE RAGAN,
Assistant United States Attorney. [7]

[Endorsed] : No. 1296-B. United States District

'Court, District of Alaska, First Division. The

United States of America, vs. Alaska Pacific Fish-

eries, a Corporation. Indictment. Illegal Fishing.

A True Bill. J. R. Willis, Foreman. Filed this

12th day of 'September, A. D. 1918. J. W. Bell,

Clerk. By John T. Reed, Deputy. Bail, $ .

Steve Ragan, Assistant U. S. Attorney.
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WITNESSES:
E. P. Walker, Edwk Hoffotoad

Elmer Mitchell A. £f . Ingstrom

Fred H. Gray Lewis Flagstead.

E. O. Eckelman,

Presented by J. R. Willis, Foreman of the Grand

Jury, in the presence of the Grand Jury, in open

court and filed in open court with the Clerk of the

District Court, all on this 12th day of September,

1918.

J. W. BELL,
Clerk of District Court, Dist. of Alaska, Division

No. 1.

By John T. Reed,

Deputy. [8]

In the District Court for the District of Alaska, Di-

vision Number One, at Juneau.

1296-B.

THE UNITED STATES OF AMERICA
vs.

ALASKA PACIFIC FISHERIES, a Corporation,

Bill of Exceptions.

Be it remembered that the indictment in this

cause was returned into court on September 12, 1918,

and that on said date summons was issued. On the

16th day of said month, defendant appeared by its

attorneys and a demurrer to the indictment was filed,

and on the 24th of said month said demurrer was

overruled, whereupon the defendant plead not
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guilty, and on the same date an order was entered

setting said cause for trial to follow cause No.

1307-B of the regular trial calendar. After the

24th day of September, 1918, the case was not again

•called during the term on account of want of time to

try it, and the cause passed over until April 18, 1919,

on which date an order was entered setting said cause

for trial on June 9, 1919. On June 9, 1919, the cause

was not taken up on account of other business in

which the Court was engaged, and said cause was

passed and not taken up again until June 14, 1919,

on which date the defendant filed a motion for a

continuance, and the case was passed until June 16,

1919, on which date another affidavit in support of its

motion for a continuance was filed by F. O. Burk-

hardt, and in reply thereto there was filed on behalf

of the United States the affidavit of Ernest P.

Walker and the affidavit of James A. Smiser, United

States Attorney, which said motion and affidavits

were and are in words and figures as follows:

In the District Court for the District of Alaska, Di-

vision Number One, at Juneau.

Case No. 1296-B.

UNITED STATES OF AMERICA
vs.

ALASKA PACIFIC FISHERIES, a Corporation.

Motion for a Continuance.

Comes now the Alaska Pacific Fisheries, the de-

fendant herein, and representing to the Court that

this cause has been set for trial on the 9th of June,
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1919, moves for a continuance herein on the follow-

ing grounds, to wit : That Charles A. Burckhardt is

the president of the defendant corporation, which

said corporation owns three canneries in southeast-

ern Alaska, one at Chilkoot, which is under the per-

sonal direction of F. O. Burckhardt, and two other

canneries situate at Chamlet and Yes Bay, respect-

ively. That the two last-mentioned canneries are

under the direction and personal supervision of

Charles A. Burckhardt, the [9] president of said

named corporation, who as such is familiar with all

the transactions had by the said corporation in con-

nection with the operations of said last two men-

tioned canneries and is the only person that can tes-

tify as to the activities of said defendant corporation

in connection with the operations of said canneries.

That the violation of the fishing laws complained

of in the indictment occurred in collection with the

operation of the last two mentioned canneries so

under the direction of Charles A. Burckhardt.

That the said Charles A. Burckhardt will he a ma-

terial witness in connection with the trial of the is-

sues involved in this cause and that the facts to be

proven by the said Charles A. Burckhardt cannot be

proven by any other witness and further that be-

cause of the fact that the said Charles A. Burck-

hardt is the manager in control of of the said prop-

erties and the managing head of said corporation it

will be necessary that he should be present at the

trial to assist counsel in connection with the trial of

the cause.
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That the said Charles A. Burckhardt has suffered

a nervous breakdown, for which he has been receiv-

ing medical treatment for some time and is at pres-

ent in the states, where he is receiving treatment and

is because of said illness unable to attend the trial of

this cause on June 9, 1919, but will as far as can now

be foreseen be able to attend the trial if the cause is

continued to some later date, not less than three

month hence. That the affidavit of the physician of

Charles A. Burckhardt touching his physical condi-

tion and inability to be present at the trial is attached

hereto and submitted herewith for the consideration

of the Court, and this motion is also based upon the

hereunto attached affidavit verifying the truth of

the statement in this motion contained by F. O.

Burckhardt.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant. [10]

United States of America,

Territory of Alaska,—ss.

F. O. Burckhardt, being first duly sworn, on oath

deposes and says: That he is the Vice-President of

the Alaska Pacific Fisheries. That he has read the

foregoing affidavit and has personal knowledge of

the facts stated therein and that the same is true as

he verily believes.

F. 0. BURCKHARDT.

[Subscribed and sworn to before me this 13th day of

June, 1919.

8IM0N HELLENTHAL,
Notary Public for Alaska.

-'•>
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My commission expires 15th day of December,

1921.

Affidavit of Dr. Geo. F. Wilson.

THIS IS TO CERTIFY, that Chas. A. Burck-

hardt has been under my professional care for the

past three months, suffering from neurasthenia.

He has commenced to improve and be restored to

health under special treatment which in my opinion

must and cannot be abandoned at present without

danger to his health and a return of severe symp-

toms.

GEO. F. WILSON, M. D.,

Attending Physician.

Portland, Oregon, May 27th, 1919.

Sworn to and subscribed before me this 27th day

of May, 1919.

FRED A. BURGARD,
Notary Public for Oregon.

My commission expires Apr. 18, 1922.

Whereupon and before the cause was called for

trial the United States attorney filed the following

affidavits: [11]

In the District Court for the District of Alaska, Di-

vision Number One, at Juneau.

No. 1296-B.

UNITED STATES OF AMERICA
vs.

ALASKA PACIFIC FISHERIES, a Corporation.
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Affidavit of Ernest P. Walker.

United States of America,

District of Alaska,

Division Number One,—ss.

Ernest P. Walker, being first duly sworn, on oath

deposes and says : That he is Inspector of the United

States Bureau of Fisheries for the First Division of

the District of Alaska ; that he has read the affidavit

of F. O. Burkhardt in this case on motion for the

continuance of the trial hereof. That the said

Charles A. Burkhardt was not at any of the traps

mentioned in the indictment herein on the dates set

forth in said indictment at any of the times that the

witnesses for the United States were present and

found the traps mentioned in the indictment illegally

in fishing condition; and that the said Charles A.

Burkhardt has no personal knowledge whatsoever of

the matters and things set forth in the indictment

herein and is not a material or any witness necessary

in the trial of the above-entitled case. That all of

said traps were situated at a distance of from twenty

to fifty miles each from the headquarters of the said

Charles A. Burkhardt, at Chomley, where the said

Charles A. Burkhardt generally remains while in

Alaska while in charge of the business of the defend-

ant. That the personal supervision of the traps men-

tioned in the indictment was left to subordinates and

watchmen who had immediate control over the same.

That therefore the subordinates and watchmen and

other persons who were present at the traps on the

dates mentioned in the indictment would constitute
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the material witnesses. That the personal presence of

said Charles A. Burkhardt is not necessary for the

trial of this cause.

ERNEST P. WALKER.

Subscribed and sworn to before me this 16th day of

June, 1919.

[Seal] INA S. LEIBHARDT,
Notary Public.

My Commission expires Sept. 29, 1919. [12]

In the District Court for the District of Alaska, Di-

vision Number One, at Juneau.

No. 1296-B.

UNITED STATES OF AMERICA.
vs.

ALASKA PACIFIC FISHERIES, a Corporation.

Affidavit of James A. Smiser.

United States of America,

District of Alaska,

Division Number One,—ss.

Comes now James A. Smiser, United States At-

torney for the First Division of Alaska, and on oath

deposes and says: That he has received from H. M.

Smith, Commissioner of Fisheries, at Washington,

D. C, a letter dated March 7, 1919, enclosing a type-

written copy of a letter from Charles A. Burkhardt,

addressed to Henry O 'Malley, United States Bureau

of Fisheries, Seattle, Washington, and dated Janu-

ary 18, 1919, in regard to the matters and things com-

plained of in the indictment herein, which letter is
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hereto attached, and which shows that the said

Charles A. Burkhardt has no personal knowledge of

the matters and things complained of in this indict-

ment, and that he obtained whatever information he

may have thereabout from his subordinates and

watchmen in charge of said traps; and it further

shows that said traps were operated illegally on the

dates mentioned in the indictment.

JAMES A. SMISER.

Subscribed and sworn to before me this 16th day

of June, 1919.

[Seal] INA S. LEIBHARDT,
Notary Public.

My Commission expires September 29th, 1919.

[13]

COPY.

ALASKA PACIFIC FISHERIES.
Seattle, Wash. January 18, 1919.

Mr. Henry O 'Malley, Field Assistant.

U. S. Bureau of Fisheries,

Seattle, Wash.

Dear Sir :

—

Enclosed herewith please find copy of indictment

returned against our company, "The Alaska Pacific

Fisheries" by the Grand Jury of the United States

for the District of Alaska at Juneau, Alaska.

In this indictment, you will note that we are

charged with unlawful fishing our pile traps in the

Ketchikan District, as follows

:
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Trap #420 on Aug. 4th—18th and 25th

#418 " " 4th—18th and 25th

#419 " " 18th and 25th

#421 " " 25th

these traps were operated by Chomly Cannery.

I am also enclosing herewith a letter, addressed to

me, from our Mr. I. W. Kelly, superintendent of our

Chomly Cannery and attached to Mr. Kelly's letter

you will find several letters from our employees, all in

reference to the above matter.

The writer was in charge of Yes Bay Cannery this

past season and at no time during the entire season

did anyone report to me that our traps were not

closed satisfactorily, but, on the contrary the watch-

man on the traps advised me that the Warden had

called at our traps and reported everything satisfac-

tory to him.

It is true that the hearts of our traps were not

let down but we closed the trap, entirely, by placing

an apron at the entrance of the hearts ; this effectively

closed the same so that it was impossible for a fish to

enter. Our aprons were all 90 feet long and were

hauled down tight and to the bottom, effectively clos-

ing the entire entrance to the trap.

If this method of closing had not been satisfactory

to the warden, I can assure you we would have imme-

diately changed same and complied with his changes

if he had requested any.

The first knowledge that we had that this method

of closing traps was not approved, was, when we re-

ceived copy of the enclosed indictment, about Sep-

tember 20th, long after the fishing season.
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I now realize that our pile traps were not closed

according to the letter of the law and that we are

guilty of a technical violation. It was, however, not

our intention to violate the law, in any respect, and

we were of the opinion that when we had effectively

closed our traps so they could not catch any fish, we

were complying with the law. [14]

It hardly seems fair to me that we should be pro-

secuted on these charges, as we certainly did not fish

our traps during the closed period, and as stated be-

fore, would have gladly changed the method of clos-

ing our traps if the method we used did not meet with

the approval of the Bureau.

It has always been our policy to co-operate with

your bureau and agents and the records of both our

Chomly and Yes Bay Canneriies will show this to be

a fact. The Yes Bay Cannery has been in continuous

operation since 1906, operated by myself, and Chomly

since 1911, under my supervision, and we have never

been guilty of any violation of the fishing laws.

I sincerely trust that you will give this matter your*

careful consideration and if you find the facts, as

stated herein, that you can conscientiously lay this

matter before the Honorable Commissioner for his

consideration. Very truly yours,

(Signed) C. A. BURCKHARDT
CAB/L. President.

Whereupon the defendant filed with the clerk, be-

fore the cause was called for trial a further affidavit

in support of its motion for a continuance, which was

and is as follows:
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In the District Court for the District of Alaska, Di-

vision No. One, at Juneau.

No. 1296-B.

UNITED STATES OF AMERICA.
vs.

ALASKA PCIFIC FISHERIES, a Corporation.

Affidavit of 0. F. Burckhardt.

United States of America,

Territory of Alaska,—ss.

O. F. Burckhardt, being first duly sworn, on oath

deposes and says: That he is the brother of C. A.

Burckhardt and the Vice-President of the Alaska

Pacific Fisheries, that he has charge of the operations

at the Chilkoot Cannery and his [15] brother C. A.

Burckhardt, who is the president of the Alaska Pa-

cific Fisheries has charge of the Yess Bay and Cham-

ley canneries of that company. That the violations

of the fish laws complained of in the indictment were

committed in connection with either the operation of

the Yess Bay or Chamley Canneries or both. That

affiant has no knowledge of how those operations

were conducted, knows nothing about the traps used-

in connection with those canneries nor the manner

in which the same were operated. That his knowl-

edge in connection with the operations of the business

of the Alaska Pacific Fisheries is limited to those in

connection with the Chilkoot Cannery. That he is un-

able to say at this time just what C. A. Burckhardt

if present could testify to but affiant does not know
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of any person now in Alaska familiar with the

facts other than the said C. A. Burckhardt, who is at

Seattle, except the men who are now on the traps

themselves engaged in carrying on the operations and

that these men could not be taken from there and

brought to Juneau unless a continuance were had for

that purpose and that it would result in great loss to

the Alaska Pacific Fisheries to take these men from

their post of duty at the present time as they are there

required to supervise the operations of that business.

In this connection Affiant avers that he informed and

believes that the work at the Chamley cannery is be-

hind owing to the bad weather and that it is impera-

tive that those traps be driven at the present time in

order to put up the seasons pack. Affiant further

avers that he does not know to what extent the parties

now in charge of the traps would be able to testify in

this cause if present but knows that no one has a com-

plete knowledge of the facts referred to in the indict-

ment except C. A. Burckhardt. That he is the party

who had general supervision [16] and control over

the operations, the other men referred to were merely

employees under him who might have knowledge of

this or that detail but who would not have knowledge

of the facts as a whole.

Affiant further says that it would be necessary for

the said C. A. Burckhardt to be present in order to

determine what witnesses might be called to prove

facts in corroboration of his testimony or to details

not within his knowledge in relation to the matters

charged in the indictment. That said C. A. Burck-

hardt has not been able for gome time past to attend
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to matters of that character because of the reasons

set forth in the original affidavit filed herein.

Affiant further says that it now appears in behalf

of the affidavit of the District Attorney that papers

,and letters coming from said C. A. Burckhardt are in

his possession, which may be used as evidence against

the defendant and that the said C. A. Burckhardt is

the only person who can explain said statements as

they were made by him and if the letters were genu-

ine the only person who can testify to the genuineness

of the letters, that one of said letters is contained in

the affidavit of James A. Smiser and reference thereto

is hereby made.

Affiant further says that this motion is made in

good faith and not for the purpose of delay but for

the purpose of presenting the facts fairly to the court.

F. 0. BURCKHARDT.

Subscribed and sworn to before me this 16th day

of June, 1919.

[Seal] SIMON HELLENTHAL,
Notary Public for Alaska.

My Commission expires December 15, 1921. [17]

Be it further remembered that thereafter, and

while the cause was at issue upon a question of fact

as aforesaid and before the same had been called for

trial, the cause came on for hearing upon the de-

fendant's said motion for a continuance, and the same

having been presented to the Court and the affidavits

hereinbefore referred to having been submitted there-

with, there being no further affidavits filed, the Court

considered the same and thereupon denied the de-

fendant's motion and request for a continuance and
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postponement of the trial, to which ruling and order

of the Court the defendant then and there excepted,

which exception was then and there allowed by the

Court.

Be it further remembered that thereafter and on

the 17th day of June, 1919, this cause was called for

trial, and the United States being represented by the

United States Attorney and the defendant being rep-

resented by its counsel, Hellenthal & Hellenthal, a

jury of twelve was duly and regularly selected, em-

panneled and sworn, whereupon the U. S. Attorney

dismissed counts 1 to 8, inclusive, and counts 12 and

15, the United States to maintain the issue on its part

called as witness, J. W. Bell, who being first duly

sworn to tell the truth, the whole truth and nothing

but the truth, testified to facts which established the

corporate existence of the Alaska Pacific Fisheries,

as a corporation duly organized and existing under

and by virtue of the laws of the State of Oregon,

doing business in the Territory of Alaska under and

by virtue of the laws of the Territory of Alaska.

Whereupon the United States to further maintain

the issues on its part called as a witness E. P.

WALKER, who being first duly sworn testified in

answer to questions as follows:

Testimony of E. P. Walker, for the Government.

Direct Examination.

(By Mr. REAGAN,) [18]

Q. State your name, please. A. E. P. Walker.

Q. What position, if any, do you occupy in refer-

ence to the fisheries of Alaska %



22 Alwska Pacific Fisheries vs.

(Testimony of E. P. Walker.)

A. Inspector, United States Bureau of Fisheries.

Q. Where are your headquarters ?

A. Wrangell.

Q. Do you know the defendant, the Alaska Pacific

Fisheries? A. I do.

Q. Do you know that they are doing business in

the District of Alaska 1 A. I do.

Q. Do you know where these plants are situated?

A. Yes, sir.

Q. Whereabouts?

A. There is one located at Chilcat, another one at

Yes Bay, another one at Chomley.

Q. I will ask you if you know where the fish traps

of this defendant are located?

A. I know where certain ones of them are.

Q. I will ask you if any of them, so far as this law-

suit is concerned, are located at Cook Inlet, Copper

River or Behring Sea ? A. No, none of them are.

Q. All located in the First Division of Alaska?

A. They are.

Q. (By Mr. REAGAN.) Now, in reference to

count 13, Mr. Walker, were you at the trap of the

defendant company situated at Cleveland Peninsula,

Grindall Point, during last summer ?

Mr. HELLENTHAL.—I object to that question

as containing a conclusion.

The COURT.—Well, he says the trap of the de-

fendant company— [19]

Q. Do you know whether or not the defendant com-

pany maintains a trap at Cleveland Peninsula, Grun-

dell Point? A. You have two localities there.
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(Testimony of E. P. Walker.)

The COURT.—The question is whether they had

a trap there last summer.

The WITNESS.—At Cleveland Peninsula, yes.

Q. Did you visit that trap during last summer ?

A. I did.

Q. Do you remember what date you visited it ?

A. It was Sunday, August 25th.

Q. At what hour, if you remember?

A. It was between 9 :30 and 9 :45 A. M.

Q. That was between 6 o'clock of the previous

Saturday evening and 6 o'clock of the following

Monday morning'? A. Yes, sir.

Q. On Sunday, August 25th? A. Yes, sir.

Q, Will you state to the Court and jury whether

or not there was 25 feet of the webbing of the heart of

that trap, on each side of the heart, next to the pot

lifted or lowered at that time ?

A. There was no portion of it lifted or lowered.

Q. Will you step down here and illustrate ? Does

this contrivance represent in the main a fish-trap?

A. The essential portions, yes.

Q. It shows the construction of a fish-trap?

A. The general construction.

Q. Does it show the lead? A. It does

Q. The Heart? A. It does. [20]

Q. And the pot? A. Yes, sir.

Q. And the spiller ? A. Yes, sir.

Q. And the tunnels leading from the heart to the

pot and the spiller? A. Yes, sir.

Q. And is it in such shape that it will illustrate

the method in which these traps were constructed
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that we are talking about? A. Yes.

Q. I wish you would come here and show the jury

where the heart walls are.

A. This portion represents the heart.

Q. What is this portion? A. That is the lead.

Q. What is this portion here ?

A. That is the pot.

Q. And this ? A. That is the spiller.

Q. Where are the 25 feet of the heart walls on

each side of the heart next to the pot ?

A. They are represented by the wall on this side

and the wall on this side.

Q. You mean this?

A. Yes; the side next to the pot would be repre-

sented where my finger is, and 25 feet away would be

here, and on the other side the same way.

QL Was any of that webbing of that trap lifted

or lowered at all while you were there % A. No, sir,

Q. How long did you remain there? [21]

A. 15 or 20 minutes.

Q. Will you show the jury where the tunnel is on

that trap ?

A. This is the tumiel leading from the heart into

the pot.

Q. Where is the mouth of the tunnel?

A. It is right here.

Q. That opens into the heart?

A. Yes, the opening between the pot and the heart.

Q. Was the mouth of the tunnel open or closed ?

A. It was open.

Q. Did you visit any other traps that day ?
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A. I did.

Q. What trap was that?

A. I visited one at Grindall Point.

Q. What was the number of that trap that you just

testified to, at Cleveland Peninsula ?

A. 419—that is the Territorial License number,

419.

Q. That was a trap maintained by this defendant ?

A. Yes, sir.

Q. And operated? A. Yes, sir.

Q. I will ask you with the webbing as you stated

here on each side of the heart, was there any passage-

way for fish to go in and out of there ?

A. None whatever.

Mr. HELLENTHAL.—I object to that as calling

for a conclusion of the witness.

The COURT.—Objection overruled, to which

ruling and order of the Court the defendant then

and there excepted, which exception was then and

there allowed by the Court.

Q. Where was the other trap situated?

A. On Grundell Point. [22]

Q. What number was that? (Referring to count

14 of the indictment.)

A. No. 420.

The COURT.—Are you through with count 13?

Mr. REAGAN.—Yes, we are through with 13.

The COURT.—On what shore of Cleveland

Peninsula was this trap you are talking about.

The WITNESS.—On the west side of the pen-
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insula—on the east shore of Clarence 'Straits, above

Point Caamano.

The COURT.—Did the defendant have any other

traps on Cleveland Peninsula that you know of %

The WITNESS—I wouldn't want to swear defi-

nitely that they did or did not,—I don't recall right

now definitely regarding that. I think they had

others there, but this was the only one of them that

I saw.

The COURT.—The indictment says the southerly

shore of Cleveland Peninsula.

Q. (By Mr. REAGAN.) Where was this situated

at Cleveland Peninsula, do you know ?

A. It was a short distance above Point Caamano.

Q. Where is that in reference to

—

A. Caamano is the end of the peninsula.

Q. Which end, north or south ? A. South end.

Q. This, then, would be on the southerly end

—

Mr. HEILLENTHAL.—I object to that kind of a

question ; it is leading.

The WITNESS.—Yes, it would be.

Q. That was in this Division of Alaska, was it %

A. Yes, sir.

Q. Did it have any letters on it ? A. Yes.

Q. What letters'? [23]

A. I think I have a notation here as to the exact

letters. The notation read "This trap location held

under Alaska Territorial License No. 18-419, Alaska

Pacific Fisheries, Yes Bay." That was the exact

notation appearing on the front of the trap.

Q. What water is that in ?
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A. That is the waters of Clarence Straits.

Q. Now, did this defendant company maintain a

trap at Grindall Point last summer ?

A. They did.

Q. What is the number of that trap ? (Referring

to count 14.) A. No. 420.

Q. Did it have any letters on it? A. Yes.

Q. What were they ?

A. "This trap location held under Alaska Terri-

torial License No. 18-420, Alaska Pacific Fisheries,

Yes Bay."

Q. What date was it you visited that trap ?

A. That was Sunday, August 25th.

Q. What year? A. 1918.

Q. And the hour?

A. A few minutes after 11 o'clock—about 11 :10.

Q. Would that be between the hours of 6 P. M. of

Saturday and 6 o'clock the morning of the following

Monday? A. It would.

Q. What water is that trap in ?

A. That is also the waters of Clarence Strait.

Q. In the same division of Alaska ?

A. Yes, sir.

Q. Near what point is that ?

A. Near Grindall Point. [24]

Q. Now, in what condition was the mouth of the

tunnel of that trap ? A. It was open.

Q. What was the condition of 25 feet of the web-

bing or net of the heart on each side of the heart next

to the pot, of that trap, at that time ?

A. That was up in position.
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Q. Was there any passageway for fish through

there at that time ? A. No, sir.

Q. Did you visit any other trap ? A. Yes, sir.

Q. What trap? A. No. 422.

Q. That is count 9. Who was the owner of that

trap last summer?

A. The Alaska Pacific Fisheries.

Q. Where was that trap situated?

A. That was on the west shore of Gravina Island.

Q. What waters was that in ?

A. Clarence Strait.

Q. Was it near any point of land there ?

A. Yes, there are three points there, and I always

get confused—I will have to refer to my notes.

Q. All right, refer to your notes.

A. There is Vallenar, Dall—my notes do not give

that,—that is South Vallenar Point.

Q. Anywhere near Dall Head ?

A. Yes, it is near Dall Head ; there are three points

on that island and I have forgotten which is which.

Q. Well, do you know where Alaska Pacific trap

423 is?

A. That is to the north, I believe.

Q. Now, can you tell where that trap is ? [25]

A. It is on the westerly shore of Gravina Island,

northerly from Dall Head, south of trap No. 428.

Q. In that same division of Alaska?

A. Yes.

Q. Now, did you notice the condition of that trap

in reference to the tunnel ? A. I did.

Q. The mouth? A. I did.
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Q. In what condition was that tunnel ?

A. It was open.

Q. Did you notice the condition of the webbing on

each side of the heart next to the pot, 25 feet thereof ?

A. Yes.

Q. What condition was that in on that occasion 1

A. It was in position.

Q. What do you mean by that ? .

;

A. It was up the same as through the week.

Q. That is, it was neither lifted nor lowered ?

A. No, neither lifted nor lowered.

Q. Was there any passageway for fish through

there at that time? A. No, sir.

Q. Did you see any contrivance on either of these

traps, or any appliance whatever, which might be

used for lifting or lowering or otherwise opening that

webbing on that trap?

A. No, I did not.

Q. The 25 feet space of the trap?

A. No, I did not.

Q. Was there any there ? A. No.

Q. That applies to each side of those traps ? [26]

A. Yes.

Q. Was there any other trap you visited that day

—

what day was that?

A. 'Sunday, August 25th.

Q. Between the hours of 6 Saturday night pre-

vious and 6 A. M. of the Monday following?

A. Yes, sir.

Q. Were there any other traps you visited that

day? A. No.
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Q. Now, do you know what time it was in the day

you visited that last named trap ?

A. That was about 1 :30 in the afternoon.

Q. Did you ever visit any of the other traps of the

defendant company on any other Sunday?

A. No.

Q. Were all of these traps built substantially as

the first one described ? A. Yes, they were.

Q. The lead, heart, pot, tunnels and spillers rela-

tively in the same position ? A. Yes.

Q. Sometimes the spiller is on one side of the pot

and sometimes on the other, isn't it? A. Yes, sir.

Q. Sometimes there are two spillers ? A. Yes.

Q. With reference to these particular traps, do

you know whether they had more than one spiller?

A. By reference to my notes.

Q. Never mind that if you have to refer to your

notes. On those traps will you state whether or not

this webbing was made of net or of wire ? [27]

A. I believe it was wire in every case—I am quite

certain it was wire in every case. I remember quite

distinctly that one was wire, and I think the others

were.

Q. And this material over on this device represents

the webbing or wire netting I A. Yes.

Q. These pots on these traps, was there any bot-

tom to the netting?

A. Any bottom to the netting of the pots ?

Q. Yes.

A. Presumably yes—it is the general structure of

all of them.
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Q. Also the spillers ? A. Yes.

Q. But not in the heart ? A. No.

Q. Will you state to the jury how fish go into a trap,

or how they are caught ?!

A. You want me to illustrate with the model ?

Q. Yes, briefly.

A. The lead begins at the shore, and leads out

towards deeper water. It intercepts the fish—they

cannot go ashore so they turn out towards deeper

water ; then in following the lead out they go through

an entrance between piling, an open entrance, and so

get into the heart, a series of angles made by the pil-

ing and the webbing. Prom the heart they enter the

pot.

Q. How do they enter the pot?

A. Through the tunnel.

Q. And after they get to the pot do they go any

place from there ?

A. They then gradually work into the spiller.

Q. Do the tunnels reach down to the bottom of the

pot ordinarily? A. Nearly so.

Q. And they are shaped something like the en-

trance to an old-fashioned [28] rat-trap?

A. Yes.

Q. They are pointed on the inside?

A. Yes, smaller at the inner end than they are at

the other.

Q. And from the pot into the spiller there is an-

other similar tunnel? A. Yes.

Q. When the fish once get inside of the pot they

cannot get out again, can they?
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A. No, not ordinarily.

Mr. REAGAN.—That is all.

Cross-examination.

(By Mr. HELLENTHAL.)
Q. This is a simple model to illustrate a fish-trap ?

A. General structure of a fish-trap.

Q. You did not mean to testify that the Alaska

Pacific Fisheries' traps that you visited were built

exactly like this ?'

A. Not in all the details.

Q. Were they single traps or double traps? Did

you notice whether the first trap you visited had a

double opening from the lead or a single opening ?

A. I think it was double on that.

Q. That trap at Cleveland Peninsula you have tes-

tified about, trap No. 419 ?

A. Yes ; I think that has a double opening.

Q. You examined that at that time you were there ?

A. Yes.

Q. Did you also examine whether or not the pot

had any netting in the bottom of it or not %

A. Of course I couldn't get down to the bottom.

Q. That is general, but it is not always so, is

it? [29] A. No.

Q. They don 't always put netting in the bottom of

a pot?

A. I have never seen one that did not have it. You
see those are too deep waters

—

Q. Was there anything done to the entrance of the

heart at the time you examined that ? A. Yes.

Q. Was the heart closed f
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Mr. REAGAN.—I object to that, if the Court

please, because it is immaterial whether the heart was

closed or not. If the webbing was not lifted they

violated the law.

Mr. HEILLENTHAL.—The object is to show that

the trap was not fishing, and at least complied with

one of the requirements charged against them. The

opening to the fish-trap itself is closed. The terms

of the statute are very indefinite as to whether it

means the opening to the pot or the opening to the

heart.

The COURT.—The objection is sustained if it is

made on the ground that it is not cross-examination.

Mr. REAGAN.—Not cross-examination, if your

Honor please.

Mr. HELLENTHAL.—Let me have an exception,

your Honor.

Q. Was that trap-fishing at the time you were

there ?

Mr. REAGAN.—I object to that, if the Court

please. It is wholly immaterial whether it was fish-

ing or not.

The COURT.—The objection is sustained.

Mr. HELLEiNTHAL.—Allow me an exception.

The COURT.—I do not know about that—I will

withdraw my ruling and allow him to answer that

question.

Q. Was that trap-fishing at the time you were

there ?

The COURT.—If you will explain what you mean

by fishing.
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Mr. HELLENTHAL.—Were there any fish pass-

ing from the lead into [30] the heart at the time

that you were there?

A. I didn't see any pass into it, but they could have

passed, however.

Q. How could they have passed into it?

A. There was an opening between

—

Mr. REAGAN.—If the Court please, I repeat the

same objection to this question.

The COURT.—The objection is overruled—he may
answer the question.

A. There was an opening into the heart next to the

lead.

Q. Next to the lead? A. Yes.

Q. Isn't it a fact that there was a netting draped

over the opening into the heart, and fastened on both

sides and fastened on the bottom ?

Mr. REAGAN.—I object to that, if the Court

please.

The COURT.—The objection is sustained.

Q. What was the size of that opening through

which they could pass?

A. It was approximately three feet.

Q. Was that the ordinary opening?

Mr. REAGAN.—I object to that, if the Court

please, as immaterial.

The COURT.—It is not cross-examination.

Mr. HELLENTHAL.—This man has been offered

to explain fish-traps, and as a fish-trap expert, and I

think I ought to be allowed to ask that question.

The COURT.—He has simply explained that
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model. He did not go into an explanation of your

fish-trap.

Q. You were there Sunday morning, the 25th ?

A. Yes.

Q. And from there you went to Grindall Point ?

A. Yes.

Q. You have testified that trap No. 420 of the

Alaska Pacific [31] Fisheries was located there?

A. Yes.

Q. Now, was that trap built similar to the trap

that you have just testified to?

A. Essentially the same.

Q. Did it have a double opening or a single opening

from the lead into the heart?

A. That had a double opening also.

Q. Was that opening closed or was it open ?

Mr. REAGAN.—I object to that, if the Court

please—same objection—not cross-examination.

The COURT.—Objection sustained.

Mr. HELLENTHAL.—Note an exception, which

exception was then and there allowed by the Court.

Q. Was that trap-fishing at the time you were

there?

A. I didn't see any fish enter it, but they could

have done so.

Q. You next went to trap No. 422, is that right ?

A. Yes.

Q. How was that trap constructed?

A. Essentially the same as the others.

Q. Also have a double opening, or a single opening,

from the lead to the heart ?
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A. That was a double opening also.

Q. Did you notice that opening, whether it was

open or closed?

A. What opening do you refer to?1

Q. From the lead to the heart.

A. That was the same as the others—essentially

the same—might vary a little.

Q. By that you mean it was partially closed but

not fully closed?

Mr. REAGAN.—I object to that question as not

cross-examination.

The COURT.—He can ask the witness what he

means by his answer— [32] he answered the ques-

tion without objection by you.

A. It was partially obstructed.

Q. An attempt made to close it but in some places

they had failed?

Mr. REAGAN.—I object to that, if the Court

please.

The COURT.—The objection is sustained.

Q. By that you mean partially closed ?

A. Obstructed is a very good word.

Q. I know but I have a right to know whether you

mean partially closed, or whether there was an ob-

struction that came in there from natural causes.

A. I presume you want the word partially closed,

and it is essentially the same—obstructed or closed

—

essentially the same thing.

Q. All right, so long as we understand one another.

Was that trap-fishing at the time you were there ?
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A. I didn't see fish enter it, although they could

have done so.

The COURT.—J wish you would get something

definite in the record of what you mean by fishing.

Mr. HEiLLENTHAL.—That is all.

Redirect Examination.

(By Mr. REAGAN.)
Q. Will you explain to the Court what you mean

in your answers by the word fishing %

A. Why, fishing is when a trap is set in such posi-

tion that it can fish whether it is actually catching

fish or not.

Q. Now, at the time you mentioned was the trap

in such condition that it could catch fish if there were

any fish there ? A. Yes.

Q. All of the traps you have testified about ?

A. Yes.

Q. Did you take any photographs of those traps?

[33] A. I took photographs of one.

Q. Which one was that? A. 419.

Q. One you have testified about ? A. Yes, sir.

Mr. REAGAN.—That is all.

(Witness excused.)

Whereupon the United States to further maintain

the issue on its part called as a witness FRED H.

GRAY, who being first duly sworn, testified on oath

in answer to questions as follows

:
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Direct Examination.

(By Mr. REAGAN.)
Q. Will you please state your name ?

A. Fred H. Gray.

Q. Last summer, during the month of August,

what were you engaged in as a business f

A. Warden, Alaska Fisheries Service.

Q, I will ask you if you visited any of the traps of

the Alaska Pacific Fisheries on any Sunday during

last August ! A. I did.

Q. Will you mention the first one that you went

to, and what date and hour'?

A. August 25th, 9:37 A. M.

Q. What trap was that ?

A. It was No. 419.

Q. That would be count 13. Were you there at the

same time 'Mr. Walker was there ? A. I was.

Q. Did you observe 25 feet of the webbing of the

heart of that [34] trap on each side of the heart

next to the pot, on that occasion ? A. I did.

Q. Will you state whether or not that was lifted

or lowered? A. It was not.

Q. Was it in a position that fish had free passage

through there? A. Fish could go in the trap.

Q. I mean if they were in the heart could they pass

through that 25 feet?

A. No, sir ; they could not.

Q. On either side? A. On either side.

Q. There was no passageway there for fish at all ?
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A. None, whatever.

Q;. Did you notice the tunnel or mouth of this

heart? A. They were open.

Q. Was that in such shape that fish could go

through? A. Yes, sir.

Q. That was the tunnel that leads into the pot?

A. Into the pot.

Q. Now, that was on what day of the week?

A. Sunday.

Q. August the 25th? A. Yes, August 25th.

Q. 19— A. 1918.

Q, That trap was in the same condition as de-

scribed by Mr. Walker, was it? A. Yes, sir.

Q. Now, what other trap, if any, did you visit?

A. Went to a trap near Grindall Point. [35]

Q. What would be the number of that trap?

A. The trap was 420.

Q. Count No. 14. Was that a trap of this defend-

ant?

A. It was marked Alaska Pacific Fisheries.

Q. What number was it? A. 420.

Q. What time did you get there ? A. 11 :15.

Q. Near what point is that situated?

A. About one mile north of Grindall Point.

Q. That is the way it was situated last year?

A. Yes, sir.

Q. What day did you get to that trap?

A. Sunday.

Q. What date was that? A. August 25th.

Q. Was that between the hours of six o'clock of

Saturday evening and 6 o 'clock A. M. Monday ?
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A. Yes, sir.

Q. And the same with the other traps ?

A. The same with the other traps.

Q. Did you notice 25 feet of the webbing on each

side of the heart of that trap at that time, next to the

pot? A. I did.

Q. Will you state whether or not at that time it

was lifted or lowered ?

A. It was neither lifted nor lowered.

A. And was it in condition to admit the free pass-

age of fish there ?

A. Fish could pass through there.

Q. Pass through where I am asking you about

—

the 25 feet? [36]

A. It was up so that the fish could not pass there.

Q, The mouth of that heart, sometimes called the

gate and sometimes called the tunnel, what condition

was that in ? A. It was open.

Q. That tunnel led into what?

A. It led into the pot.

Q. That was open ? A. That was open.

Q. Did you notice whether the other tunnel from

the pot to the spiller was open or not ?

A. It was.

Q. Open or closed?

A. The pot; between the spiller and the pot?

Q. All right,—now, did you visit any other trap?

A. We visited a trap on the western shore of

Gravina Island.

Q. Was that on the same day ?

A. On the same day.
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Q. Do you know the number of that trap ?

A. From where I was I didn't get the number ex-

actly, but it was marked Alaska Pacific Fisheries.

Q. Near what point was it ?

A. It was about a mile or two—I think about two

miles south of Tongass Narrows on the western shore

of Gravina Island.

Q. Do you know appoint called South Vallenar

Point there ? A. I do not.

Q. Have you any notation of it ? A. No, sir.

Q. Who was with you at that time ?

A. Mr. Walker, Mr. Mitchell and Mr. Ford.

Q. Do you know whether or not that is the trap

that Mr. Walker testified about? [37]

A. Yes, sir.

Q. That would be trap 422? (Count No. 9.)

A. It was the only trap we visited on the west

shore of Gravina Island.

Q. Did you notice the webbing—25 feet of the

webbing of the heart on each side of the heart of that

trap? A. I did.

Q. What condition was that in, as to whether it

was lifted or lowered ?

A. It was neither lifted nor lowered.

Q, Did it permit the free passage of fish there ?

A. No fish could pass.

Q. Did you notice the mouth of that heart, some-

times called the tunnel that leads into the pot?

A. Yes, sir.

Q. Was that open or closed? A, It was open.

Q. So the fish could go through?
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A. So the fish could go through.

Q. Did you visit any other traps of this defendant

company on that or any other day?

A. No, sir.

Mr. REAGAN.—That is all.

Cross-examination.

(By Mr. HELLENTHAL.)
Q. You said the mouth of that heart was open?

A. Yes, sir.

Q. By that you mean the opening of the trap next

to the lead? A. It was partly open.

Mr. REAGAN.—No, I am not talking about that.

My question was the mouth of the heart, sometimes

called the tunnel. [38]

The COURT.—I know that is what you were talk-

ing about. Now, he is asking what he meant by his

answer to your question. It is cross-examination.

Q. (By Mr. HELLENTHAL.) This is the

heart? A. Yes, sir.

Q. That is the first enclosure? A. Yes, sir.

Q. Now, the mouth of the heart is where the fish

from the outside go into the heart, isn't it?

A. I so understand it.

Q. And that is the opening in the heart near the

lead, is it not? A. Yes, sir.

Q. And what condition was that opening in at the

time you were there, as to trap No. 422, the one you

have just testified to?

A. There was an apron here.

Q. An apron partly closing the entrance?

A. Yes, sir ; an apron partly closing the entrance.
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Q. Was that the condition of the three traps you

visited ?

A. They were practically all the same.

Mr. HELLENTHAL.—That is all.

Redirect Examination.

(By Mr. SMISER.)

Q. How much did it lack of closing it?

A. It lacked about 2 feet on each side coming to

the heart wall, and in the trap under consideration

at Grindall Island

—

Q. As I understand you, there was an apron that

went down in front of that opening from the lead

into the heart ?

A. Why, here the apron was (indicating).

Q. Stretched in there ?

A. It was in this condition here (illustrating).

Q. And there were about two feet on either side of

this apron [39] that did not come out to the posts ?

A. Here are the two posts.

Q. And that would leave a space of 2 feet on either

side that the fish could pass into the heart through ?

A. Yes, sir.

Mr. SMISER.—That is all.

Recross-examination.

(By Mr. HELLENTHAL.)
Q. That, you say, was the shape of the last trap

you just testified to ? A. Yes, sir.

Q. How much space was there in the other traps

left open?

A. The one at Cleveland Peninsula was approxi-
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mately 3 feet on each side—an open space—the

apron did not come to the heart wall on either side.

Q. How large was that apron that was put there

—

how wide was that apron?

A. The apron, I would say, was about as wide as

one of those windows, and I looked at it very care-

fully.

Q. Fastened at various places along down?

A. It was fastened at the top, of course. Under

the water you couldn't see.

Q. But at the top there was an opening of 3 feet

either way? A. Yes, sir.

Q. How was the opening under the water?

A. It went down as far as we could see into the

water the same.

Mr. HELLENTHAL.—That is all.

Q. (By Mr. SMISER.) Now, how was this open-

ing here, the mouth of the tunnel that went into the

heart? A. It was open.

Q. Any fish in the heart could go into the pot?

[40]

A. Could go into the pot.

Mr. SMISER.—That is all.

(Witness excused.)

Whereupon the United States to further maintain

the issue on its part called as a witness ANDREW
INGrSTROM, who being first duly sworn, testified

on oath in answer to questions as follows

:
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Direct Examination.

(By Mr. REAGAN.)
Q. Will you please state your name to the Court

and jury? A. Andrew Ingstrom.

Q. During last August did you go over to the

Alaska Pacific Fisheries' fish-trap at Gravina Is-

land? A. Yes, sir.

Q. Do you know the number of that trap ?

A. No, I do not.

Q. What part of Gravina Island was this trap

situated on,—the one you went to first ?

A. I don't know what part it was.

Q. Do you know what waters it was in?

A. Clarence 'Straits.

Q. Do you know what time it was in the day ?

A. Somewhere around 'luncji-time.

<J. Do you know what day of the week it was?

A. Sunday.

Q. Do you know what day of the month?

A. The 18th of August.

Q. What time did you say it was,—lunch-time

—

what do you call lunch-time—noon?

A. Yes, sir. [41]

Q. Now, do you know where the heart of that trap

was? A. Yes, sir.

Q. Did you notice the walls of the heart 25 feet

right next to the pot, on each side of the heart ?

A. Yes, sir.

Q. Did you notice whether the webbing was lifted

or lowered there, or was it stationary?
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A. It was just pulled up tight.

Q. That part, 25 feet on each side, was that so

fish could go through ? A. No, sir.

Q. Did you notice the tunnel going from the heart

into the pot ? A. Yes, sir.

Q. Did you notice whether that was open or

closed ? A. It was open.

Q. That is the same trap Mr. Walker testified

about? A. Yes, sir.

Q. Did you go to any other trap of that company

that day? A. Yes, sir.

Q. Where was that situated ? A. Cape Chacon.

Q. That is Count No. 10. Do you know the num-

ber of that trap ? No, sir.

Q. 551. Did you notice the webbing on the heart

of that trap ? A. Yes, sir.

Q. That was an Alaska Pacific Fisheries' trap,

was it?

Mr. HELLENTHAL.—I object to that question,

which objection was then and there overruled and

an exception allowed defendant.

The COURT.—If he knows he may testify.

A. Yes, sir.

Q. Did you see the lettering or sign on it ? [42]

A. Yes, sir.

Q. Did you notice the webbing of 25 feet of the

heart next to the pot on each side of the heart?

A. Yes, sir.

Q. Was that lifted or lowered ?

A. It was lifted up tight.
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Q. You mean it was stretched in a natural

way? A. Yes, sir.

Q. Explain to the Court what you mean by being

lifted. Go down and show by this trap what you
mean by lifted up tight.

A. It was all pulled up tight here so no fish could

go out or in on this side.

Q. And the other side the same way?
A. The other side the same way.

Q. How was the mouth of the pot there—was that

open or closed? A. That was open.

Q. Did you go to any other trap that day f

A. Yes, sir.

Q. Where was that situated?

A. Stone Rock Bay.

Q. That is Count No. 11. Did you notice the num-

ber of that trap ? A. No, sir.

Q. Did you notice the lettering on it ?

A. Yes, sir.

Q. Alaska Pacific Fisheries? A. Yes, sir.

Q. Did you notice the webbing on each side of the

heart next to the pot ? A. Yes, sir.

Q. What water is that in?

A. Clarence Straits. [43]

Q. Do you know what island it was near?

A. No, I don't.

Q. Db you know whether it was Prince of Wales

Island, or not ? A. I think it was Prince of Wales.

Q. How far from Cape Chacon—was it a long dis-

tance or a short distance? A. A short distance.

Q. Now, did you notice the webbing—25 feet of
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the webbing on each side of the heart, on that trap 1

A. Yes, sir.

Q. Was that lifted or lowered, or was it in the same

shape you testified to on the last trap ?

A. Same shape.

Q. As what? A. The last trap I testified to.

Q. No fish could pass in or out of there?

A. No.

Q. How was the tunnel running from that heart

into the pot, of that trap 1 A. It was open.

Q. That was all on the 18th of August?

A. Yes, sir.

Q. That was between 6 o'clock Saturday night

and 6 o'clock Monday morning? A. Yes, sir.

Q. That was all the traps you visited that day,

wasn 't it ? A. Yes, sir.

Mr. REAGAN.—That is all.

Cross-examination.

(By Mr. HELLENTHAL.)
Q. Did you notice the opening into the heart of

that trap, the [44] second trap you visited that

day,—not the one you visited with Walker, but the

one you visited? A. What was that question?

Q. Did you notice the opening into the heart of

that trap? A. Yes, sir.

Q. That is the trap you have testified was near

Cape Chacon, the second trap you visited that day,

—

what condition was that in?

A. There was an apron hung on each side of the

lead.
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Q. There was an apron hung on each side of the

lead?

A. Yes, sir, and there was a space between each

side of the apron between 2 and 3 feet.

Q. Was that a double lead trap or a single lead?

A. I didn't notice.

Q. Could the fish go in from both sides of the lead,

or could they go into the trap from only one side ?

A. Both sides.

Q, Did you observe any fish going into the pot that

day? A. No, sir.

Q. What time did you start out that morning, and

where from?

A. We started from Gravina Island. We left

Gravina Island a little after noon.

Q. Who was with you? A. Mr. Ekleman.

Q. Is he here now? A. No, sir.

Q. He and you together ? Yes, sir.

Q. From Gravina Island,—that is where you

started, you say? A. We were in a boat.

Q. The two of you started together?

A. In the Osprey, the United States Fisheries

boat. [45]

Q. Who was with you at the time ?

A. There was the captain and the chief, myself, Mr.

E'kleman and the cook.

Q. What time of day did you start, did you say ?

A. About 15 minutes after 12,—15 or 20 minutes

after 12.

Q. How long did it take after you started before

you got to the first trap that you visited that day?
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A. I couldn't say how long it took us.

Q. How many miles is it from where you started

to the first trap that you visited ?

A. I don't know.

Q. On what land is the first trap you visited ?

A. It was on Prince of Wales Island.

Q. What day of the month was it ?

A. The 18th of August-^Sunday.

Q. And about what time did you get to the first

trap that you visited on the 18th of August, Sunday ?

A. The first trap,—that was Gravina Island.

Q. Gravina Island was the first trap ?

A. Yes, sir.

Q. You didn't start from Gravina Island, then, or

were you working on that trap ?

A. No, sir, I was working on the Government boat.

Q. And the Government boat laid up there the

night before, at that trap ? A. No.

Q. Where did you come from that morning?

A. Came from Wrangell.

Q. You came from Wrangell?

A. Yes, sir.

Q. What time of the morning did you start from

Wrangell ? [46] A. I don 't know.

Q. Is that the first time you were ever there at that

trap?

A. No, sir, we were there several times.

Q. 'Several times before ? A. Yes, sir.

Q. And you got there about 12 o'clock?

A. Yes, sir.

Q. How long did you stay there ?
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A. Not over 15 or 20 minutes.

Q. Not over 15 minutes ? A. No, sir.

Q. And you observed those things you have tes-

tified to while you were there? A. Yes, sir.

Q. You observed the opening to the heart was par-

tially closed? A. Yes, sir.

Q. You didn't see any fish go into the heart?

A. No, sir.

Q. And from there you went to where ?

A. To Cape Chacon.

Q. What did you do at Cape Chacon?

A. Went and looked at the trap.

Q. How did you find that trap that was located at

Cape Chacon ?

A. The same as the last one I testified to.

Q. The same as the last one you testified to?

A. Yes, sir.

Q. The opening to the heart partially closed ?

A. Yes, sir.

Q. Was that trap you now refer to, that is at Cape

Chacon at or near Stone Rock Bay?

A. I didn't get that question. [47]

Q. Was that trap that you last referred to at or

near Stone Rock Bay ? A. Yes, sir.

Q. Was it at Stone Rock Bay?

A. The last one we visited.

Q. And that is the only trap you visited except the

one you visited with Mr. Walker ?

A. Mr. Walker wasn't there at the same time we

were.

Q. He was at one trap with you, was he not ?
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A. No.

Q. Never was at a trap with you ?

A. Not that I remember.

Mr. HEIiLENTHAL.—That is all.

Whereupon the United {States to further maintain

the issues on its part called as a witness E. P.

WALKER, who, being first duly sworn, testifies in

answer to questions as follows

:

Testimony of E. P. Walker, for the Government.

Direct Examination.

(By (Mr. REAGAN.)
Q. Do you know, Mr. Walker, from the official rec-

ords and from observation the position of the traps

testified to by the last witness 1 A. Yes, I do.

Q. Will you state what is the number of the trap

at Cape Chacon ?

A. 551 is the one at Cape Chacon.

Q. And what is the number of the one situated near

Stone Rock Bay? A. That is 552.

Q. Mr. Walker, I will ask you to state if you know
where Mr. Ekleman is, who was summoned as a wit-

ness in this case ?

A. Mr. Ekleman is a professor in the University of

Washington and is holding examinations the past

week, and so we did not [48] inconvenience both

him and the University by calling him up.

Q. That is in the State of Washington %

A. Yes, in Seattle.

Q. One of the witnesses died of the flu—who was

he? A. Mr. Walter Ford died last fall.



The United States of America. 53

(Testimony of E. P. Walker.)

Q. Was he a witness on the other counts in this

indictment %

A. No, he was a witness on the same three that I

testified to.

Q. And Ekleman was a witness on all of the re-

maining ones % A. All the remaining ones.

Mr. REAGAN.—That is all.

Cross-examination.

(By Mr. HELLENTHAL.

)

Q. You don 't know of your own knowledge whether

this young gentleman ever visited trap No. 551 of the

Alaska Pacific Fisheries at that time %

A. I know from the reports.

Q. Answer my question—of your own knowledge

—

personal knowledge, whether he was at that trap.

A. I wasn't there at the time that he visited it.

Q. That is true as to both 551 and 552 % A. Yes.

Q. What you know is that the Alaska Pacific Fish-

eries have a trap near Stone Rock Bay which is No.

55-2? A. Yes.

Q. And you also know that the Alaska Pacific Fish-

eries have a trap near Cape Chacon which is num-

bered 51, is that it % A. That is it exactly.

Mr. HELLENTHAL.—That is all.

Mr. REAGAN.—All right, your Honor, that is all.

Whereupon the United States, to further maintain

the issues on its part, called as a witness FRED H.

GRAY, who, being [49] first duly sworn, testified

in answer to questions as follows

:
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Direct Examination.

(ByMr.SMISER.)

Q. Did you testify a little while ago to trap No. 418 %

Did Mr. Reagan ask you any question about 418 %

A. I think not. I can refer to my notes and state

the numbers—I depended on my notes I took on the

ground at the time.

The COURT.—We will save time if you will just

ask him about 418.

Q. Now, Mr. Gray, will you state whether or not

you visited trap No. 418 %

A. No, sir, 419; that is the way I have it in my
notes.

Q. You did not visit that trap at all, then, 418?

A. No, sir.

Mr. SMJSER.—All right, that is all.

Whereupon counsel for the United States an-

nounced that the United States had no further evi-

dence to offer.

Thereupon the following proceedings were had

:

The COURT.—Has the defendant any evidence %

Mr. HELLENTHAL.—We haven't any evidence

here, your Honor.

There being no further evidence offered by either

side, the evidence was closed and after argument by

plaintiff and defendant attorneys the Court instructed

the jury touching the law of the case and the jury

having been duly instructed, they retired delibera-

tion, and having duly deliberated, the jury came into

court and returned the following verdict:
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UNITED STATES) OF AMERICA, DISTRICT OF
ALASKA.

In the District Court of the United States for the

District of Alaska, Division Number One. [50]

No. 1296-B.

Special March Term, 19—

.

UNITED STATES OF AMERICA
vs.

ALASKA PACIFIC FISHERIES, a Corporation,

Verdict.

We, the Jury empaneled and sworn in the above-

entitled cause, find the defendant guilty as charged in

the counts 9, 10, 11, 13 and 14, of the indictment.

Dated at Juneau, Alaska, this 17th day of June,

1919.

F. HODGElS,

Foreman.

Whereupon and while the jury were still in the box

and immediately after the verdict had been received

the defendant excepted to the verdict on the grounds

—First, that the same was not sustained by sufficient

evidence ; second, that the same was contrary to the

evidence; third, that the same was contrary to the

law. [51] Which exception allowed by the Court.

Whereupon the Court entered its judgment, which

is in words and figures as follows

:
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In the District Court for the District of Alaska,

Division Number One, at Juneau.

No. 1296-B.

THE UNITED STATES^ OF AMERICA,
Plaintiff,

vs.

ALASKA PACIFIC FISHERIES, a Corporation,

Defendant.

Judgment and Sentence.

Now, at this time the above-entitled cause comes

on for the imposition of sentence upon the defendant,

on the verdict of the jury heretofore, to wit, on the

17th day of June, 1919, rendered herein, which said

verdict found the defendant guilty as charged in

Counts Nos. 9, 10, 11, 13 and 14 of the indictment;

Counts 1 to 8 inclusive, 12 and 15 having been with-

drawn from consideration of the jury.

United States Attorney James A. Smiser is present

on behalf [52] of the plaintiff, and Simon Hellen-

thal, Esq., is present on behalf of the defendant com-

pany.

Thereupon the attorney for said defendant com-

pany states in open court that he waives the statutory

time for the imposition of sentence and agrees that

sentence may be at this time imposed ; said company

is then asked, through its attorney, if it has any cause

to show why sentence should not be passed upon it,

according to law, to which the attorney for said com-

pany replied that the defendant has no cause.
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It is, therefore, the JUDGMENT of the Court that

said defendant is guilty as charged in Counts Nos. 9,

10, 11, 13 and 14, and each of said counts, of the in-

dictment herein, and that it is not guilty as to the

remaining counts of said indictment; and the sen-

tence of the Court is that defendant pay fines as fol-

lows, to wit:

1. For the offense charged in Count No. 9 of the

said indictment that it pay a fine of $1,000 and costs

;

2. For the offense charged in Count No. 10 of the

said indictment that it pay a further and additional

fine of $1,000 and costs

;

3. For the offense charged in Count No. 11 of the

said indictment that it pay a further and additional

fine of $1,000 and costs

;

4. For the offense charged in Count No. 13 of the

said indictment that it pay a further and additional

fine of $1,000 and costs

.

5. For the offense charged in Count No. 14 of the

said indictment that it pay a further and additional

fine of $1,000 and costs

.

One-fifth of the costs to be allotted on each count.

It is further ORDERED that execution of this

judgment is stayed unto September 20, 1919, and that

defendant have until that time within which to file

its bill of exceptions herein.

Done in open court this 18th day of June, 1919.

ROBERT W. JENNINGS,
Judge. [53]

Whereupon the United States Attorney filed and

presented a costs bill, duly sworn to, showing that the

plaintiff's costs, which under the judgment it was
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entitled to recover, amounted to one hundred ninety-

five dollars and thirty cents ($195.30), which said sum

represented the costs the plaintiff was allowed to re-

cover under the judgment in this cause.

Thereafter and within the time allowed by the

Court the defendant duly presented and filed its bill

of exceptions, and asked that the same be settled and

allowed and made a part of the record.

Now, therefore, I, Robert W. Jennings, the Judge

of the above-entitled court, before whom this action

was tried, do hereby certify that the above and fore-

going is a true, full and correct bill of exceptions of

the proceedings had herein, and contains all the evi-

dence adduced at the trial, and that the same in all

respects speaks the truth, and I do hereby settle and

allow the same, and the same is hereby ordered to be

made a part of the record in this cause.

Done this 10th day of April, 1919.

ROBERT W. JENNINGS,
Judge.

Piled in the District Court, District of Alaska,

First Division, Apr. 10, 1920. J. W. Bell, Clerk.

By L. E. Srpray, Deputy. [54]
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In the District Court for the District of Alaska,

Division Number One, at Juneau.

No. 1296-B.

THE UNITED (STATES' OF AMERICA,
Plaintiff,

vs.

ALASKA PACIFIC FISHERIES, a Corporation,

Defendant.

Judgment and Sentence.

Now, at this time the above-entitled cause comes

on for the imposition of sentence upon the defendant,

on the verdict of the jury heretofore, to wit, on the

17th day of June, 1919, rendered herein, which said

verdict found the defendant guilty as charged in

Counts Nos. 9, 10, 11, 13 and 14 of the indictment;

Counts 1 to 8 inclusive, 12 and 15 having been with-

drawn from consideration of the jury.

United States Attorney James A. Smiser is present

on behalf of the plaintiff, and (Simon Hellenthal, Esq.,

is present on behalf of the defendant company.

Thereupon the attorney for said defendant com-

pany states in open court that he waives the statutory

time for the imposition of sentence and agrees that

sentence may be at this time imposed ; said company

is then asked, through its attorney, if it has any cause

to show why sentence should not be passed upon it,

according to law, to which the attorney for said com-

pany replied that the defendant has no cause.
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It is, therefore, the JUDGMENT of the Court that

said defendant is guilty as charged in Counts Nos. 9,

10, 11, 13 and 14, [55] and each of said counts, of the

indictment herein, and that it is not guilty as to the

remaining counts of said indictment ; and the sen-

tence of the Court is that defendant pay fines as fol-

lows, to wit

:

1. For the offense charged in Count No. 9 of the

said indictment that it pay a fine of $1,000 and costs

;

2. For the offense charged in Count No. 10 of the

said indictment that it pay a further and additional

fine of $1,000 and costs.

3. For the offense charged in Count No. 11 of the

said indictment that it pay a further and additional

fine of $1,000 and costs

;

4. For the offense charged in Count No. 13 of the

said indictment that it pay a further and additional

fine of $1,000 and costs

;

5. For the offense charged in Count No. 14 of the

said indictment that it pay a further and additional

fine of $1,000 and costs

.

One-fifth of the costs to be allotted on each count.

It is further ORDERED that execution of this

judgment is stayed unto September 20, 1919, and that

defendant have until that time within which to file

its bill of exceptions herein.

Done in open court this 18th day of June, 1919.

ROBERT W. JENNINGS,
Judge.

Entered Court Journal No. H, pages 46, 47.
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Filed in the District Court, District of Alaska,

First Division. Jun. 18, 1919. J. W. Bell, Clerk.

By 0. Z. Denny, Deputy. [56]

Filed in the District Court, District of Alaska, First

Division. Apr. 12, 1920. J. W. Bell, Clerk. By
, Deputy.

In the District Court for the District of Alaska,

Division Number One, at Juneau.

Case No. 1296-B.

UNITED STATES OF AMERICA
vs.

ALASKA PACIFIC FISHERIES, a Corporation,

Assignment of Errors.

Comes now the Alaska Pacific Fisheries, the de-

fendant and appellant herein, and presents with its

petition for a writ of error this its assignment of

errors, and assigns the following errors made by the

Court upon which it relies for a reversal

:

1.

The Court erred in denying defendant and appel-

lant application for a continuance and in refusing to

postpone the trial as requested to do by defendant and

appellant.

2.

The Court erred in permitting the witness Walker

to testify an answer over the objection of the defend-

ant, that the question called for a conclusion, the fol-

lowing question

:
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Q. Now, in reference to Count No. 13, Mr.

Walker, were you at the trap of the defendant

company situated at Cleveland Peninsula, Grin-

dell Point, last summer f Do you know whether

or not the defendant company maintains a trap

at Cleveland Peninsula, Grindell Point ?

A. You have two localities there.

The COURT.—The question is whether they

had a trap there last summer.

The WITNESS.—At Cleveland peninsula-

Yes. [57]

3.

The Court erred in admitting the testimony of the

witness Andrew Ingstrom over the objection of the

defendant. The testimony referred to was elicited

in reply to the following question

:

Q. That was an Alaska Pacific Fisheries trap

—was it? A. Yes, sir.

1
The Court erred in sustaining an objection to the

following question propounded to the witness

Walker

:

Q. Did it have a double opening or a single

opening from the lead into the heart ?

A. That had a double opening also.

Q. Was that opening closed or was it open %

To this question objection was interposed that it

was not cross-examination, which objection was sus-

tained, and an exception duly allowed.

5.

That the Court erred in sustaining an objection to

the following question to the witness, Walker, which
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had reference to the condition of one of the traps

which had been previously testified to by the witness.

Q. Isn't it a fact that there was a netting

draped over the opening into the heart, and fas-

tened on both sides and fastened on the bottom ?

To this question objection was made without stat-

ing the ground of the objection, and the objection was

sustained by the Court.

6.

That the Court erred in sustaining the objection

that it was not cross-examination to the following

question put to the [58] witness Walker, which

said question referred to the condition of the fish-

trap which the said witness had testified in direct ex-

amination was fishing illegally.

Q. Was that the ordinary opening?

This question was ruled out on the ground that it

was not cross-examination.

7.

That the verdict rendered herein taken as a whole

and also as to each count in the indictment separately,

upon which the defendant was found guilty, that is

to say, Counts 9, 10, 11, 13 and 14, is contrary to the

evidence, not supported by sufficient evidence, and

is contrary to law.

8.

That the Court erred in receiving the verdict of the

jury herein and entering judgment thereon.

9.

That the Court erred in entering judgment against

the defendant on Counts 9, 10, 11, 13 and 14, taken

collectively, and also in entering judgment on such
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counts taken separately for the reason that there was

not sufficient evidence to warrant the entry of judg-

ment against the defendant on either or any of said

counts, and further that the Court exceeded its juris-

diction in the entry of judgment, in entering judg-

ment for costs against the defendant in addition to

the fine imposed, which costs are in addition to the

amount specified by the statutes, as well as for other

reasons apparent on the face of the judgment and the

record herein.

Because of which said errors the defendant asks

that the judgment of the District Court for the Dis-

trict of Alaska entered herein be set aside.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant.

Copy received Apr. 12, 1920.

JAMES A. SMISER,
U. S. Atty. [59]

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

In the United States Circuit Court of Appeals for the

Ninth Circuit.

Case No. 1296-B—District Court.

UNITED STATES OF AMERICA,
Plaintiff and Defendant in Error,

vs.

ALASKA PACIFIC FISHERIES, a Corporation,

Defendant and Plaintiff in Error.
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Petition for Writ of Error.

To the Honorable ROBERT W. JENNINGS* Judge

of the District Court for the Territory of Alaska,

Division No. 1.

Comes now the above-named Alaska Pacific Fish-

eries, a corporation, the plaintiff in error herein, by

its attorneys, Hellenthal & Hellenthal, and complains

that in the record and proceedings had in the District

Court for the Territory of Alaska, Division Number
One, in case No. 1296-B, United States of America,

plaintiff and defendant in error, against the Alaska

Pacific Fisheries, defendant and plaintiff in error,

and also in the rendition of the judgment in said cause

in the District Court for the Territory of Alaska,

Division Number One, against the Alaska Pacific

Fisheries, on the 18th day of June, 1919, wherein the

District Court for the Territory of Alaska rendered

judgment in favor of the United ;States of America

and against the Alaska Pacific Fisheries, a corpora-

tion, in the sum of $5,000.00 and costs, being $1,000.00

and l/5th the cost on each of five counts, manifest

error hath happened to the great damage of the

Alaska Pacific Fisheries, a corporation, as will more

fully appear from the assignment of errors filed here-

with.

WHEREFORE the Alaska Pacific Fisheries, a

corporation, prays for the allowance of a writ of

error, and for an order fixing the amount of the bond

in said cause, and for such other orders and [60]

processes as may cause the said errors to be corrected
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by the United States Circuit Court of Appeals for the

Ninth Circuit.

Dated this 12th day of April, A. D. 1920.

HELLENTHAL & HELLENTHAL,
Attorneys for Alaska Pacific Fisheries.

Copy received Apr. 12, 1920.

JAMES A. SMISER,
U. 8. Atty.

Filed in the District Court, District of Alaska,

First Division. Apr. 12, 1920. J. W. Bell, Clerk.

By , Deputy. [61]

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

'Case No. 1296-B.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

ALASKA PACIFIC FISHERIES, a Corporation,

Defendant.

Order Allowing Writ of Error and Fixing Amount

of Supersedeas and Cost Bond.

This matter coming on to be heard on the petition

of the Alaska Pacific Fisheries, a corporation, for a

writ of error, and the assignment of errors having

been regularly filed with said petition, the writ of

error is hereby allowed as prayed for in said peti-

tion and the amount of the supersedeas and cost bond
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is fixed at $6,000.00, to be approved by the Court or

the clerk thereof.

Dated this 12th day of April, A. D. 1920.

ROBERT W. JENNINGS,
Judge.

Entered Court Journal No. H, page 227.

Filed in the District Court, District of Alaska,

First Division. Apr. 12, 1920. J. W. Bell, Clerk.

By , Deputy. [62]

In the District Court for the Territory of Alaska,

Division Number One, at Juneau, and in the

United States Circuit Court of Appeals for the

Ninth Circuit, Holden at San Francisco.

Case No. 1296-B—District Court.

UNITED (STATES' OF AMERICA,
Plaintiff and Defendant in Error,

vs.

ALASKA PACIFIC FISHERIES, a Corporation,

Defendant and Plaintiff in Error.

Writ of Error.

United 'States of America,—ss.

The President of the United States of America to the

Honorable ROBERT W. JENNINGS, Judge

of the District Court for the Territory of Alaska,

Division Number One, GREETING-:
Because of the record and proceedings, as also in

the rendition of the judgment of a plea, which in the

said District Court, Division Number One thereof,

before you, between the United 'States of America, as
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plaintiff and the Alaska Pacific Fisheries, a corpora-

tion, as defendant, a manifest error hath happened

to the great prejudice and damage of the said Alaska

Pacific Fisheries, a corporation, as set forth and

appears by the petition herein.

We, being willing that error, if any hath happened,

should be duly corrected and full and speedy justice

done the parties aforesaid in this behalf, do command
you, if judgment be therein given, that then under

your seal distinctly and openly you send the records

and proceedings aforesaid with all things concerning

the same to the Justices of the United States Circuit

Court of Appeals for the Ninth Circuit, in the City of

San Francisco, in the 'State of California, together

with [63] this writ, so as to have the same at said

place and said Circuit on or before thirty days from

the date hereof that the record and proceedings

aforesaid being inspected the said Circuit Court of

Appeals may cause further to be done therein to cor-

rect those errors what of right and according to the

laws and customs of the United States, should be

done.

WITNESS the Honorable EDWARD D. WHITE,
Chief Justice of the Supreme Court of the United

States, this 12th day of April, A. D. 1920.

ATTEST my hand and the seal of the District

Court for the Territory of Alaska, Division Number

One, at the clerk's office, at Juneau, on the day and

year last above written.

[Seal] J. W. BElLL,

Clerk of the District Court for the Territory of

Alaska, Division No. One.
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Allowed this 12th day of April, A. D. 1920.

ROBERT W. JENNINGS',

Judge.

Service admitted this 12th day of April, A. D.

1920.

JAMES A. SMISER,
District Attorney and Attorney for Plaintiff and

Defendant in Error.

Filed in the District Court, District of Alaska,

First Division. Apr. 12, 1920. J. W. Bell, Clerk.

By , Deputy. [64]

In the Circuit Court of Appeals for the Ninth Circuity

Holden at San Frcmcisco, State of California,

and in the District Court for the Territory of

Alaska, Division Number One, at Juneau.

Case No. 1296-B—District Court.

UNITED STATES OF AMERICA,
Plaintiff and Defendant in Error,

vs.

ALASKA PACIFIC FISHERIES, a Corporation,

Defendant and Plaintiff in Error.

Bond on Writ of Error.

KNOW ALL MEN BY THESE PRESENTS,
that we, the Alaska Pacific Fisheries, a corporation

as principal, and B. M. Behrends as sureties, are held

and firmly bound unto the United States of America

in the just and full sum of 'Six Thousand Dollars,

to be paid to the said United States of America, to

which payment, well and truly to be made, we bind
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ourselves, our heirs, executors and administrators,

jointly and severally by these presents.

Sealed with our seals and dated this 11th day of

April, A. D. 1920.

WHEREAS, lately in the District Court for the

Territory of Alaska, Division Number One, in an

action therein pending between the United States of

America, as plaintiff and the Alaska Pacific Fish-

eries, a corporation as defendant, being cause No.

1296-B in said court, a judgmentwas rendered against

the said Alaska Pacific Fisheries in the sum of five

thousand ($5,000.00) dollars and costs being one

thousand ($1,000.00) dollars and one-fifth the cost on

each of five counts, and the said Alaska Pacific Fish-

eries, a corporation, having obtained a writ of error

and filed a copy thereof in the clerk's office to reverse

the judgment in the foregoing action and the citation

directing the said United States of America, citing

and admonishing [G5] the said United iStates of

America to be and appear at the session of the

United States Circuit Court of Appeals for the

Ninth Circuit to be holden in the City of San Fran-

cisco, State of California, within thirty days from the

date and approval of this bond.

Now, the condition of the above obligation is such

that if the said Alaska Pacific Fisheries, a corpora-

tion, shall prosecute said writ of error to effect and

answer all damages and costs if it fail to make its said

plea good, then and in that event the above obligation
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to be void, otherwise to remain in full force and

virtue.

ALASKA PACIFIC FISHERIES, a Corp.

(iSeal)

By SIMON HELLENTHAL,
Its Attorney, Principal.

B. M. BEHRENDS,
Sureties.

The above bond and sureties thereon are satisfac-

tory.

JAMES A. SMISER,
District Atty. and Atty. for Plff. and Defendant in

Error.

The above and foregoing supersedeas and cost bond

is hereby duly approved, not only as to form but as

to sureties thereon.

Dated this 11th day of April, A. D. 1920.

ROBERT W. JENNINGS,
District Judge.

Filed in the District Court, District of Alaska,

First Division. Apr. 12, 1920. J. W. Bell, Clerk.

By , Deputy. [66]
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In the Circuit Court of Appeals for the Ninth Circuit,

Holden at San Francisco, State of California,

and in the District Court for the Territory of

Alaska, Division No. One, at Juneau.

Case No. 1296-B—District Court.

UNITED STATES OF AMERICA,
Plaintiff and Defendant in Error,

vs.

ALASKA PACIFIC FISHERIES, a Corporation,

Defendant and Plaintiff in Error.

Citation on Writ of Error.

The President of the United States of America to

the United States of America, the Above-named

Plaintiff, GREETING:
You are hereby cited and admonished to be and ap-

pear in the United States Circuit Court of Appeals

for the Ninth Circuit, to be holden in the City of San

Francisco, State of California, within thirty days

from the date of this citation, pursuant to a writ of

error filed in the clerk's office of the District Court

for the Territory of Alaska, Division Number One,

wherein the Alaska Pacific Fisheries, a corporation,

is the plaintiff in error and you, the United States of

America, are the defendant in error, to show cause,

if any there be, why the judgment in said writ of er-

ror mentioned should not be corrected and speedy

justice done to the parties in that behalf.

WITNESS the Honorable EDWARD D. WHITE,
Chief Justice of the Supreme Court of the United
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States of America, this 12th day of April, A. DL 1920,

and of the Independence of the United States the

144th.

ROBERT W. JENNINGS,
Judge.

Service of the foregoing citation admitted this 12th

day of April, A. D. 1920.

JAMES A. SMISER,
District Atty. and, Atty. for Plff. & Def. in Error.

Filed in the District Court, District of Alaska,

First Division, Apr. 12, 1920. J. W. Bell, Clerk.

By , Deputy. [67]

In the District Court for the District of Alaska,

Division Number One, at Juneau.

Case No. 1296-B.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

ALASKA PACIFIC FISHERIES, a Corporation,

Defendant.

Praecipe (for Transcript of Record).

To the Clerk of the District Court for the District

of Alaska, Division Number One.

You will kindly prepare a transcript of the record

in the above-entitled cause and transmit the same to

the Circuit Court of Appeals for the Ninth Circuit,

to be used in the hearing on writ of error herein,
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said trancript to include the copy of

:

Copy of indictment, except counts 1 to 8, inclusive,

and counts 12 and 15.

Copy of the bill of exceptions.

Copy of the judgment.

Copy of the assignments of error.

Copy of the petition for writ of error and order

allowing the same.

Copy of writ of error.

Copy of supersedeas and costs bond, together with

the original citation with the acknowledgment of ser-

vice endorsed thereon by the appellee.

Copy of the praecipe.

All of which are to be prepared and transmitted

to the Circuit Court of Appeals for the Ninth Cir-

cuit within the time limited by the rules of that Court.

Dated this 12th day of April, 1920.

HELLENTHAL & HELLENTHAL.
Attorneys for Alaska Pacific Fisheries.

Filed in the District Court, District of Alaska, First

Division. Apr. 13, 1920. J. W. Bell, Clerk. By
L. E. Spray, Deputy. [68]
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In the District Court for the District of Alaska,

Division No. 1, at Juneau.

Certificate of Clerk U. S. District Court to Tran-

script of Record.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, J. W. Bell, Clerk of the District Court for the

District of Alaska, Division No. 1, hereby certify

that the foregoing and hereto attached sixty-eight

pages of typewritten matter, numbered from one to

68, both inclusive, constitute a full, true, and complete

copy, and the whole thereof, of the record prepared in

accordance with the praecipe of attorneys for defend-

ant and plaintiff in error, on file in my office and made

a part hereof, in Cause No. 1296-B, wherein the

United States of America is plaintiff and defendant

in error and Alaska Pacific Fisheries, a corporation,

is defendant and plaintiff in error.

I further certify, that the said record is by virtue

of the writ of error and citation issued in this cause,

and the return thereof in accordance therewith.

I further certify that this transcript was prepared

by me in my office, and that the cost of preparation,

examination and certificate amounting to Twenty-

nine and 40/100 Dollars ($29.40) has been paid to me
by counsel for plaintiff in error.

In witness whereof I have hereunto set my hand
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and the seal of the above-entitled court this 27th day

of April, 1920.

[Seal] J. W. BELL,
Clerk.

By L. E. Spray,

Deputy.

[Endorsed] : No. 3491. United States Circuit

Court of Appeals for the Ninth Circuit. Alaska Pa-

cific Fisheries, a Corporation, Plaintiff in Error, vs.

The United States of America, Defendant in Error.

Transcript of Record. Upon Writ of Error to the

United States District Court for the District of

Alaska, Division No. 1.

Filed May 10, 1920.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.



NO. 3491

IN THE

Inttrfc &UUb (Hirnrit (Bonttnf Appwl*

FOR THE
NINTH CIRCUIT

ALASKA PACIFIC FISHERIES,
a Corporation,

Plaintiff in Error,

vs.

THE UNITED STATES OF
AMERICA,

Defendant in Error.

BRIEF OF PLAINTIFF IN ERROR

UPON WRIT OF ERROR TO THE UNITED
STATES DISTRICT COURT FOR THE DIS-

TRICT OF ALASKA, DIVISION NO. 1.

HELLENTHAL & HELLENTHAL,

Attorneys for Plaintiff in Error.





IN THE

United &tnt*B QHrortt flhwrtnf Apprala
FOR THE

NINTH CIRCUIT

HOLDEN AT SAN FRANCISCO

ALASKA PACIFIC FISHERIES,
a Corporation,

Plaintiff in Error,

vs.

THE UNITED STATES OF
AMERICA,

Defendant in Error.

BRIEF OF PLAINTIFF IN ERROR

STATEMENT OF FACTS.

The plaintiff in error is a corporation engaged

in the operation of salmon fisheries in Alaska, and

an indictment was returned against it containing a

number of counts charging it with illegal fishing.

While the cause was at issue upon a plea of not

guilty, and before the same was called for trial, the

plaintiff in error filed a motion for a continuance

supported by affidavits. From this motion and

affidavits, it appeared that Charles A. Burckhardt



was the President of the Alaska Pacific Fisheries;

that this corporation owned three canneries in

Southeastern Alaska, one at Chilcoot, which was

under the personal supervision of F. 0. Burckhardt,

and two other canneries situate at Chomly and Yes

Bay respectively. That the two last nientioned can-

neries were under the personal direction and super-

vision of Charles A. Burckhardt, the President of

the corporation, and that, as such, he was familiar

with all the transactions had by the corporation in

connection with the operation of these two last

mentioned canneries, and that he was the only per-

son who could testify in relation to the activities of

the corporation in that connection.

That the violations of the fishing laws com-

plained of in the indictment occurred in connection

with the operation of the last two mentioned can-

neries so under the direction of the said Charles

A. Burckhardt.

That the said Charles A. Burckhardt would be

a material witness in connection with the trial of

the issues involved, and that the facts to be proven

by him could not be proven by any other witness;

and further, that because of the fact that Charles

A. Burckhardt was the Manager in control of the

said property and the managing head of the cor-

poration, it would be necessary that he should be

present at the trial to assist counsel in connection

with the trial of the cause. That said Charles A.



Burckhardt was ill and unable to attend, but would

in all probability be able to attend at a later date,

not less than three months from and after filing

the motion and affidavits. This last mentioned fact

was verified by the attending physician, Dr. Wilson

of Portland, and not denied. The District Attorney,

having filed an affidavit stating that he had in his

possession a letter purporting to be written by the

said Charles A. Burckhardt containing certain ad-

missions. A further affidavit was filed showing

that said Charles A. Burckhardt, as the Manager

of the business referred to, was the only person

who had actual knowledge of the names of the

witnesses that could be called to testify to details;

that he had been unable, because of his illness, to

attend to these matters for some time past, and

that, in his absence, no one would know the names

of witnesses that could be so called. The affidavit

further showed that there were witnesses that

could, if present, testify to some of the details

referred to in the indictment, and that the said

Charles A. Burckhardt knew who these witnesses

were and could inform counsel, if he could be con-

sulted; and also that the said Charles A. Burck-

hardt was the only person who could testify to the

whole of the transactions had by the corporation

with reference to the matters and things charged

in the indictment, and was the only person who

could testify in relation to the genuineness of the



letters referred to in the District Attorney's affi-

davit, or explain the statements therein contained,

if the letters were genuine. Upon these affidavits

the matter was submitted to the Court and the

motion and application for continuance was denied.

To this ruling an exception was duly taken and

allowed. Thereupon the cause proceeded to trial.

The Prosecution called as a witness E. P.

Walker, who having testified that the defendant

operated three canneries, one at Chilcoot, one at

Yes Bay, and one at Chomly, was asked if he was

at the trap of the defendant company situate at

Cleveland Peninsula, Grindell Point, during the

past summer.

This question was objected to on the ground

that it contained the conclusion that the defendant

company owned a trap at that point. No testimony

had, at that time, been introduced that the defend-

ant company had any such trap.

The objection was overruled and the witness

testified that the defendant had a trap at Cleveland

Peninsula. (See Rec. Page 22-23).

The ruling of the Court in permitting this

opinion evidence to go in is one of the errors

assigned.

The witness also testified that on this par-

ticular trap there was a legend which read as

follows: "This trap location held under Alaska Ter-

ritorial License No. 18-419 Alaska Pacific Fish-

eries, Yes Bay."



The witness then proceeded to testify that the

Alaska Pacific Fisheries maintained a trap at

Grindell Point; that the number of this trap was

420, and that the following legend appeared on it:

"This trap location held under Alaska Territorial

license No. 18-420, Alaska Pacific Fisheries, Yes

Bay." And further, that he visited a trap num-

bered 422 of which he said the Alaska Pacific Fish-

eries was the owner. This trap was situated on

Gravina Island in Clarence Straights. This wit-

ness testified that he did not visit any other traps

of the defendant company . When this same wit-

ness was, on cross examination, asked the exact con-

dition of the traps visited, to explain just what he

found, he having in direct examination testifier]

that the traps were not closed according to law,

the Court sustained an objection to the question on

the ground that it was not cross examination and

immaterial. This ruling is also assigned as an

error. (See Rec. Page 33).

And again, when the witness was asked about

the details of trap 420 so as to show just what

he found, an objection was made that it was not

cross examination, and this objection was sus-

tained, to which an exception was duly taken. (See

Rec. Page 35).

Similar questions were asked this witness upon

cross examination to prove the exact condition found

by him concerning every trap in relation to which



he testified what he said was illegally fishing.

Again an objection that it was not cross exam-

ination was sustained. (See Rec. Page 33-34-35).

Mr. Gray was called as a witness, and was

asked if he visited any of the traps of the Alaska

Pacific Fisheries. He said he did. He then testi-

fied that the first trap he went to was No. 419,

which was the trap referred to in Count No. 13.

He said he then went to a trap near Grindell Point,

which was trap 420, Count No. 14. This trap he

said was marked "Alaska Pacific Fisheries" and

the number was 420. He said on the same day he

also visited a trap on the western shore of Gravina

Island. He said he could not see the number on it

from where he was, but it was marked "Alaska

Pacific Fisheries."

The Prosecution then called the witness,

Andrew Ingstrom. He said that he went over, on

the occasion the other witness testified to, to Alaska

Pacific Fisheries trap at Gravina Island. Having

testified to the condition in which he found the

Gravina Island trap, he was asked this question:

(See Rec. Page 46). "Did you go to any other trap

of that company that day" The answer was. "Yes,

sir."

Q. Vvhere was that situated?

A. Cape Chacon.

Q. That is Count No. 10. Do you know the

number of that trap?



A. No, sir.

He was then asked this question: "That was

an Alaska Pacific Fii
' trap, was it?" Answer.

"Yes. ail

Later on this same witness testified that he

went to another trap situated at Stone Rock Bay.

He he following question : j See Rec.

Page 47 i. "That is Count No. 11. Did you notice

the number of that trap?"

A. No, sir.

Q Did you notice the lettering on it?

A. Yea, sir.

0. Alaska Pacific Fisher:^

A. Yes. sir.

This trap, the witness testified, was situated

in Claren: igfats.

le witness, Walker, was then recalled and he

testified that he knew from the records that the trap

at Cape Chacon, to which the previous witness had

ified was trap No. 551. and that the trap a:

r Rock Bay was trap No. 552. On cross exam-

ination, h

:

r, he testified
| See Rec. Page 53

I

that he was not there himself, and had no personal

knowledge eraing these two traps.

or further evidence was offered to

show that the Alaska Pacific Fisheries, the defend-

ant in the case, owned any of the traps referred

to, or had anything to do with their maintenance

or operation. No witness was called who testified
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that he had ever seen any one connected with the

Alaska Pacific Fisheries on these traps. No one

testified that they ever saw any one on the traps or

that any one employed by the defendant corpora-

tion had anything to do with the condition the

traps were in, or had been engaged in fishing the

traps; either at the time referred to or at any other

time. The whole case was allowed to rest on the

bland assertions and expressions of opinion herein-

before related.

The defendant having no witnesses present,

the case went to the Jury on the testimony of the

Prosecution, and the Jury having returned a ver-

dict of guilty on five counts, to which the testimony

hereinbefore referred to related, the Court assessed

the maximum penalty in each case. Having thus

assessed the maximum penalty which consisted of

SI,000.00 fine in each case, the costs were also

assessed against the defendant.

ERRORS ASSIGNED AND RELIED UPON FOR

A REVERSAL.

1.

The Court erred in denying the defendant and

appellant's application for a continuance and in re-

fusing to postponed the trial as required to do by

defendant and appellant.



2.

The Court erred in permitting the witness,

Walker, to testify an answer over the objection of

the defendant, that the question called for a con-

clusion, the following question:

Q. Now in reference to Count No. 13, Mr.

Walker, were you at the trap of the defendant

company situated at Cleveland Peninsula, Grindell

Point, last summer? Do you know whether or not

the defendant company maintains a trap at Cleve-

land Peninsula, Grindell Point?

A. You have two localities there.

THE COURT: The question is whether they

had a trap there last summer.

THE WITNESS: At Cleveland Peninsula-

Yes.

3.

The Court erred in admitting the testimony

of the witness Andrew Ingstrom over the objection

of the defendant. The testimony referred to was

elicited in reply to the following question

:

Q. That was an Alaska Pacific Fisheries trap

—Was it?

A. Yes, sir.

4.

The Court erred in sustaining an objection to
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the following question propounded to the witness,

Walker

:

Q. Did it have a double opening or a single

opening from the lead into the heart?

A. That had a double opening also.

Q. Was that opening closed or was it open?

To the question objection was interposed that

it was not cross examination, which objection was

sustained, and an exception duly allowed.

The Court erred in sustaining an objection to

the following question to the witness, Walker, which

had reference to the condition of one of the traps

which had been previously testified to by the

witness.

Q. Isn't it a fact that there was a netting

draped over the opening into the heart, and fast-

ened on both sides and fastened on the bottom?

To this question objection was made without

stating the ground of the objection, and the ob-

jection was sustained by the Court.

6.

That the Court erred in sustaining the ob-

jection that it was not cross examination to the

following question put to the witness, Walker,

which said question referred to the condition of

the fish trap which the said witness had testified
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in direct examination was fishing illegally.

Q. Was that the ordinary opening?

This question was ruled out on the ground that

it was not cross examination.

7.

That the verdict rendered herein taken as a

whole and also as to each count in the indictment

separately, upon which the defendant was found

guilty, that is to say Counts 9-10-11-13 and 14, is

contrary to the evidence, not supported by suf-

ficient evidence, and is contrary to law.

8.

That the Court erred in receiving the verdict:

of the jury herein, and entering judgment thereon.

9.

That the Court erred in entering judgment

against the defendant on Counts 9-10-11-13 and 14,

taken collectively, and also in entering judgment

on such Counts taken separately for the reason that

there was not sufficient evidence to warrant the

entry of judgment against the defendant on either

or any of said counts, and further that the Court

exceeded its jurisdiction in the entry of judgment,

in entering judgment for costs against the defend-

ant in addition to the fine imposed, which costs are

in addition to the amount specified by the statutes,
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as well as for other reasons apparent on the face

of the judgment and the record herein.

Because of which said errors the defendant

asks that the judgment of the Distinct Court for

the District of Alaska entered herein be set aside.

ARGUMENT.

The first error assigned relates to the refusal

of the Court to grant a continuance. While it may
be considered as a general proposition that it is

within the discretion of the Court to grant or re-

fuse a continuance, this is not an arbitrary dis-

cretion but a judicial discretion, and its exercise is

subject to review on appeal or writ of error. There

are special reasons in Alaska why the rulings of

the Trial Court in granting or denying a continu-

ance should be reviewed. The Territory is of such

vast extent, and the places where the Judges reside

are so far distant from one another, that it is quite

impossible to give a defendant the right to object

to a Judge whom he believes to be biased or

prejudiced against him. No provision is made by

the law, therefore, for a change of Judge in such

cases, and the defendant is obliged to go to trial

before the Judge in whose Court an indictment has

been returned. Under these circumstances, it is,

to say the least, highly proper that the actions of a

Trial Court in matters of this kind should be

reviewed on appeal.
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The application for continuance in this case

was not the ordinary application for continuance

because of the absence of a witness. Mr. Charles

A. Burckhardt, it is true, was a witness who could

testify to material facts in connection with the

defense. But he was more than this. He was also

the President of the Corporation who had personal

charge of that portion of the defendant's business

in connection with which the indictment was re-

turned. He alone knew the names of other wit-

nesses who could testify to this or that detail in

connection with the defense, and it was shown that

there were such witnesses. He had been ill for some

time so that he could not be consulted. Counsel

was not only unable to produce the testimony of

Mr. Charles A. Burckhardt, but not knowing the

names of the witnesses who might otherwise have

been called, was unable to produce any testimony,

since Mr. Charles A. Burckhardt alone knew the

names of these witnesses, and the facts to which

they could testify, and he could not be consulted

because of his illness. Theoretically, the corpora-

tion was the defendant, but for all practical pur-

poses, Mr. Charles A. Burckhardt was the de-

fendant. A stronger case for a continuance could

not be conceived of.

In Jaffe v. Lilienthal, 101 Cal. 75; 35 Pac.

636.
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The plaintiff's counsel made a motion for

a continuance upon plaintiff's affidavit and
that of his Physician, showing that he was in

Seattle, Washington, confined to his room by
an attack of acute rheumatism, and that, in

the opinion of the Physician, he would not be
able to leave his room in less than two months.
The affidavit of the plaintiff further stated

that his presence at the trial was indispensably

necessary, that he was the only person who
knew the whereabouts of the witnesses neces-

sary to be called to testify on his behalf and
the details of the case. No counter showing
was made, and the continuance was denied by
the Court below and judgment was entered
for a non appearance of the plaintiff. After
stating that the record does not show that the

circumstances under which the continuance
was denied were sufficient the Court on appeal
held that error was committed in refusing to

grant a continuance, and in this connection
says: "Respondent suggests that it does not
anpear that plaintiff was a witness, nor that

his attorney used any diligence to prepare for

the trial. It seldom happens that a trial can be
properly had in the absence of the plaintiff,

even where he is disqualified as a witness, es-

pecially where it is to be tried upon oral testi-

mony. With all the care that can reasonably
be taken by both attorney and client, some
matter of vital imnortance is liable to be over-

looked by them until the trial calls it to the re-

collection of the plaintiff, and this is especially

true in relation to matters purely in rebuttal."

In McMahan v. Norick, 12 Oklahoma,
125; 69 Pac. 1047,

The Court, after holding that it is settled
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law in the State that an application for con-

tinuance is addressed to the sound discretion

of the Trial Court, and after stating the facts

in the case, says as follows: "This applica-

tion was based upon the ground that the plain-

tiff in error was sick and unable to attend

court. It was supported by the affidavit of

the attending physician and by the affidavit of

counsel for plaintiff in error. The affidavit

of the physician stated that the plaintiff in

error was in a condition of pregnancy. The
physician further testified that it would not be
advisable for her to attempt to attend court

during said term, which he was informed
closed on December 17, 1900. The attorney

for plaintiff in error testified that he could

not proceed with the trial of said cause, on
account of the absence of the plaintiff in error,

who was one of the defendants in said cause,

and a material witness in her own behalf. The
facts to which she would testify were then
fully set forth in the affidavit; and it was
further stated in said affidavit that the said

facts could not be proven by any other witness,

and that counsel could not safely proceed with
the trial of said cause without the presence
of the plaintiff in error to aid him in prop-
erly presenting the case to the court, and that
said application was made in good faith, and,
if said cause was continued until the next term
of court, the attendance of said plaintiff in

error could be procured."
Further says: "We think that the show-

in q- in this case was sufficient to entitle the

plaintiff to a continuance of the case, and that
it was an abuse of discretion to refuse to grant
it. In this case the affidavit of the physician
shows that the plaintiff in error was physically
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unable to attend the trial. The affidavit of her
attorney shows that she was not only a
material witness in her own behalf, but that

her presence was necessary for the purpose of

aiding her attorney in a proper presentation

of the cause. It is true that the defendant in

error consented that the affidavit of the plain-

tiff in error may be treated as her deposition,

but this fact did not satisfy the law."

In Michelson v. Spies, 83 Hun., 509; 32

N. Y. Supp. 17,

It was held that a physician's affidavit

to the effect that a serious operation prevented
defendant's presence at the trial and testify-

ing, supplemented by that of his counsel that

defendant was a material witness and the sole

witness to a certain transaction, relied upon
as a part of the defense, furnished a legal

excuse entitling the defendant to an adjourn-
ment."

In Hollis v. Watson, 28 Ky. L. Rep. 550;

89 S. W. 548,

The Supreme Court reversed the order re-

fusing a continuance, upon the ground that the

party was confined to his room by illness and
unable to attend the court, notwithstanding
the case had been upon the docket for about
four years and had been continued a num-
ber of times for the appellant. The Court said

:

"Y/hatever may have been the grounds of

previous continuances, appellant was entitled

to be present at the trial of his case, if pos-

sible, and was not responsible for the misfor-

tune which had overtaken him which prevented
his attendance."
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In McDonald v. McDonald, 115 Mo. App.

617; 92 S. W. 351,

It was held error for the Trial Court to

set aside a continuance granted on account of

defendant's illness, and setting the case down
for trial four days thereafter, upon a showing
that neighbors had received telegrams from
the defendant tending to show that she was
not too ill to attend Court, where a showing
was made that the counsel did not know her
present address and some of the witnesses

in her behalf resided at distant places.

In Re Townsend, 122 Iowa, 246; 97 N. W.
1108,

It was held in a proceeding to contest the

validity of a will alleged to have been procured
by undue influence, that a denial of the motion
for a continuance because of the absence of two
of the defendants, one of whom was the widow
of the testator and a material witness, was
reversible error, notwithstanding the fact that

she appeared after the case had been on trial

for several days and was examined as a wit-

ness in the case. The court said that the

subsequent appearance "did not negative the

presumed prejudice resulting from the error
overruling the motion for a continance ;" that
"her counsel were entitled to her presence,

counsel, and advice during the entire trial.

The evidence discloses that she knew more
about the real issues than anyone else, and,
while she may have been incompetent as a
witness to testify to many of these matters,
there was the more need for her advice and
counsel during the trial."
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See also : Young v. United States, 223 Fed.
Rep. 941; 139 C. C. A. 412; People v.

Robarge, 165 N. Y. St. Rep. ;

131 N. Y. Supp. 901; 147 App. Div.

920; State v. Vollim 51 S 275; 96
Miss. 651; People v. Fong Chong, 91
Pac. 105; 5 Cal. App. 587.

The Second and Third errors assigned relate

to the action of the Court in permitting witnesses

to testify to their mere conclusions and opinions

that certain traps were the traps of the defendant.

It would seem clear that in a criminal prosecution

the defendant should not be convicted upon the

mere opinion or conclusion of a witness to the ef-

fect that this or that fish trap which was not closed

in accordance with the provisions of the law, be-

longed to the defendant on trial. This is not evi-

dence, in either a civil or criminal case. And in

this case it was permitted to go in in establishing

the very point that was at issue, on a plea of not

guilty. Clearly, this was error, and such error as

to demand a reversal.

Alaska Treadwell Gold Mining Co. v.

Crinis, 255 Fed. 810; 167 C. C. A.
138.

The Fourth, Fifth and Sixth errors assigned

relate to the exclusion of the testimony sought to

be elicited on cross examination. In direct exam-
ination the witnesses, to whom these questions were
propounded, had testified to facts that indicated that
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the fish traps referred to by them were not closed

according to law at the time they visited them, and

they had testified to the condition of the traps as

they found them. The questions asked in cross

examination which were ruled out by the Court on

the ground that they were not cross examination

were such as to ask the witness to explain the

exact condition in which the traps were found;

and particularly regarding the gate or mouth of

the heart. The witnesses were asked whether this

or that condition did not exist, or what the condi-

tion of thetrap was in that particular. Surely

this was cross examination, since the law provides

that the gate, mouth or tunnel of all traps shall

be closed. When a witness testified as to what

was the condition of a portion of the fishing trap,

he may, on cross examination, be asked what is the

condition of the whole fish trap. This for many
reasons. When witnesses called to testify to a state-

ment of facts concerning anything, whatever it may
be, and he testifies to a portion of the facts relat-

ing to that thing, he may always be interrogated

upon the whole matter, for many reasons. First,

the whole truth should be brought out, and secondly,

the jury are entitled to know whether the witness

observes closely. They have a right to know
whether that testimony is to be believed because

of his lack of observation, and it is also proper to

cross examine him upon these matters to test his
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memory to determine whether his recollection is

clear or correct. Clearly, the Court erred in ruling

out these questions, and this error is especially

material in view of the fact that the defendant

had no witnesses present because of a denial of a

motion for a continuance, who might otherwise

have testified to the details sought to be elicited

from the witnesses by the Prosecution.

Resurrection Gold Mining Co. v. Fortune

Gold Mm. Co., 129 Fed. 668; 64

C. C. A. 180.

In this case the Court says: "The next
question presented relates to the cross-exam-
ination of McNeece, the owner of the claim.

He testified on his direct examination that

he was present and saw the stake set when
the survey for patent was made, that the round
stake with the blazes and pencil marks is in

the same place in which the surveyor set the

original post for corner No. 3, and as follows:

Q. Describe the manner in which the

monuments were set.

A. We drove down a stake here (indi-

cating a map ) , and piled a pile of rock around
it : the same with this stake here, and the same
with No. 3, and the same with No. 4."

After he had testified on cross-examina-

tion that the original monument which marks
corner number 4 of the Kokomo claim, which
the field notes of the Fortune claim declare

bears north 2 degrees 5 minutes east 196 feet

from corner No. 4 of the Fortune, is still

standing, and after he had testified that, when
the survey of the Fortune was made, the sur-
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veyors measured the distance from corner No.
3 to two stumps near it and blazed them, he
was asked on cross-examination, "Did they
measure the distance from that corner No. 4
at the time they set it in the patent survey to

corner No. 4 of the Kokomo?" and the court
sustained an objection to the question, and
refused to permit the witness to answer it.

The fact was that if corner No. 4 of the For-
tune was 196 feet distant from corner No.
4 of the Kokomo, then that corner was about
300 feet from the place where the defendant
claimed, and the courses and distances located
corner No. 3, and about 325 feet from the
round stake which this witness had testified

marked that corner. Hence, if the surveyors
measured the distance from corner No. 4 of

the Fortune to corner No. 4 of the Kokomo,
that fact tended much more strongly to show
that McNeece was mistaken in his testimony
to the effect that the round stake was at the
location of the original monument than if the
surveyors had simply calculated that distance.

Many arguments are urged upon us by coun-
sel for the plaintiff for the purpose of sus-

taining this ruling. They say that permission
to answer this question was discretionary with
the court below, and that its refusal was no
abuse of discretion; that the answer to the
question would have established an affirmative
defense; and that the refusal to permit the
introduction of the answer was not prejudicial
to the defendant because it might have made
the owner of this property its own witness
and then have asked him the same question;
and that in any event the expected testimony
was only cumulative. But a fair and full

cross- examination of a witness upon the sub-
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jects of his examination in chief is the abso-

lute right, and not the mere privilege, of the

party against whom he is called, and a denial

of this right is a prejudicial and fatal error.

It is only after the right has been substantially

and fairly exercised that the allowance of

cross-examination becomes discretionary with

the trial court. Gilmer v. Higley, 110 U. S.

47, 50, 3 Sup. Ct. 471, 28 L. Ed. 62; Chandler
v. Allison, 10 Mich. 460, 473; Heath v. Watery
40 Mich. 457, 471; Sperry v. Moore's Estate,

42 Mich. 353, 361, 4 N. W. 13; Martin v. Elden
32 Ohio St. 282, 287; Wilson v. Wagar, 2*3

Mich. 452, 456, 458; Reeve v. Dennett, 141
Mass. 207, 6 N. E. 378; Taggart v. Bosch
(Cal.) 48 Pac. 1092; 1096; New York Irovi

Mine v. Negaunee Bank, 39 Mich. 644, 660;
Jackson v. Feather River W. Co. 14 Cal. 19,

24 ; Wendt v. Chicago, St. P., M. & O. Ry. Co.,

4 S. D., 476, 484, 57 N. W. 226.

In Jackson v. Feather River Walter Co.,

14 Calif. 23,

The Court says: "In the first place, the

right of cross-examination is one of the most
important privileges pertaining to a trial of

an issue of fact. It exists, and ought to exist,

in great latitude, for it is the only effectual

shield against perjury, and the only sure
means of eliciting the whole truth. We are
inclined to agree with the counsel for the Ap-
pellants, that Courts are apt to take too nar-

row a view of the rights of the examiner in

such cases, and to give too extended a scope

to the rule that a cross-examination is to be
confined to the subject matter of the evidence
in chief. Undoubtedly, the cross-examination
cannot go beyond that matter; but it ought to

be allowed a very free range within it. Iii
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order to this, the witness may be sifted as to

every fact touching the matters as to which
he testifies, so that his temper, leanings, rela-

tions to the parties, and cause, his intelligence,

the accuracy of his memory, his disposition to

tell the truth, his means of knowledge, his

general and particular acquaintance with the

subject matter, may be fully tested. Much
must be left to the discretion of the counsel

upon this subject. * * * * We cannot see

clearly that the defendants were not injured

by this error. They might not have been; but
the rule is, that every error is prima facie an
injury to the party against whom it is made,
and it rests with the other party clearly to

show, not that probably no hurt was done, but
that none could have been, or was done by the

error."

The Seventh, Eighth and Ninth assignments

go to the sufficiency of the evidence to sustain the

verdict and judgment. There was not in the record

a scintilla of competent testimony to prove that the

defendant either owned, maintained or operated the

traps in question. There was evidence that in the

case of three of the traps they were marked

"Alaska Pacific Fisheries." As to the other two,

even this evidence was lacking. Even though they

were marked "Alaska Pacific Fisheries" however,

that of itself, did not establish that the Alaska

Pacific Fisheries owned the traps, much less did it

establish that they had anything to do with their

operation. It was an easy matter to prove that

the watchmen on each trap were employees of the
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Alaska Pacific Fisheries. If that were true and

the Government, not having elected to produce this

proof so readily obtainable, it must be assumed that

it was not in accord with the facts. The most im-

portant point in which the evidence was deficient

was this. The operation of these fish traps in an

illegal manner was the gist of the offense. A per-

son may own a trap and lease it to another, and

such other if he fishes it illegally, is the only

person liable, and where there is the total absence

of any evidence to show who operated the trap

or who is to blame for the fact that it was not

closed during the closed season in the manner pro-

vided by the statute, it would seem there could be

no conviction. A judgment in a criminal case can-

not rest upon a surmise. There should at least be

some evidence to support it. While some of the

witnesses testified that in their opinion some of

these traps were the property of the Alaska Pacific

Fisheries, there was not even opinion evidence to

the effect that the Alaska Pacific Fisheries were

operating these traps at the time of the alleged vio-

lation of the law. And the case, having been tried

in the absence of Mr. Charles A. Burckhardt, who

was the only witness capable of explaining the

situation as far as the defendant was concerned,

the defendant was unable to produce testimony

upon the subject.

The Ninth assignment of error also related to
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the action of the Court in assessing the costs in

addition to the fine. Under a recent decision of

this Court in Johnson v. United States, costs may-

be imposed in criminal cases in addition to the

penalty provided.

For the reasons stated, the plaintiff in erorr

respectfully asks that the judgment of the Trial

Court be reversed.

Respectfully submitted,

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiff in Error.
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STATEMENT OF THE CASE.

The indictment in this cause was found at the

September Term 1918 at Juneau, Alaska.

The indictment originally contained 15 counts

charging 15 separate violations of the fishing laws.

The specific charge in each case was the illegal

operating of certain fish traps "without having



the tunnel of such trap closed and without having

25 feet of the webbing or net of the heart of such

trap on each side next to the pot lifted or lowered

in such manner as to permit the free passage of

salmon and other fishes" during the prohibited

season, to-wit, between the hours of 6 o'clock post

meridian on Saturday and 6 o'clock ante meridian

on Monday. This is in common parlance called

Sunday fishing. On account of the absence of a

government witness who had left the Territory,

counts Nos. 1 to 8 inclusive and 12 and 15 were

withdrawn and dismissed upon motion of the

United States Attorney and the case proceeded to

trial upon the remaining counts, to-wit, counts 9,

10, 11, 13 and 14,

See Transcript, p. 21

The indictment was found on September 12,

1918, and filed in court the same day. On the

24th a demurrer was filed and overruled by the

Court and the cause was set to follow cause No.

1307-B on the regular trial calendar for the term.

But all the time of the Court was taken up in trying

other cases which had been set prior to this case

and so the same was passed over to the following

term of the court.

ON APRIL 18TH, 1919

the said case was set for hearing on June 9th,

1919, but on this latter date the Court being en-



gaged in the trial of other matters, the case was
further passed and reached in its order on June

14th, 1919.

See Transcript, p. 21

On this date the defendant filed a motion for

a continuance,

See Transcript, pp. 9 to 11.

to which motion was attached an affidavit of F. 0.

Burckhardt.

See Transcript, p. 11.

There was also attached to said motion the affi-

davit of George F. Wilson, M. D.

See Transcript, p. 12.

In reply to these the Government filed the affi-

davits of Ernest P. Walker and James A. Smiser,

United States Attorney.

See Transcript, pp. 13 to 15.

To the affidavit of said Smiser was attached

copy of a letter from said C. A. Burckhardt ad-

dressed to Henry O'Malley, Field Assistant, U. S.

Bureau of Fisheries, Seattle, Washington, and

dated January 18th, 1919.

See Transcript, pp. 15 to 17.

Thereupon appellant filed another affidavit,

that of F. 0. Burckhardt.

See Transcript, pp. 18 to 20.



Thereafter the Court after considering said

motion and affidavits, overruled said motion and

on June 17, 1919 said case was called for trial.

See Transcript, pp. 20 to 21.

Thereupon the United States Attorney in be-

half of the Government introduced the testimony

of the witneses in behalf of the Government as set

out in the

Transcript, pp. 21 to 54,

at the conclusion of which the Government an-

nounced that it rested its case and the appellant,

the defendant below, anounced that it had no evi-

dence to offer.

After argument of counsel on both sides, the

Court charged the Jury, which charge was unex-

cepted to, and the Jury retired and later returned

a verdict of Guilty on all the counts so submitted

to them.

Thereafter the appellant waived the statutory

time for sentence and the Court thereupon ren-

dered its Judgment and Sentence.

AS TO ERRORS ASSIGNED.

1st. It is now contended by appellant that the

Court erred in proceeding with the trial of said

cause and in not granting a continuance for the

reasons set out in its said affidavits.

It is well established legal proposition that



granting or refusing a continuance is discretionary,

and will not be reviewed except in cases of an abuse

of discretion. And in such cases the facts must
show with great clearness that such discretion was
abused. This has been repeatedly and consistently

affirmed and reaffirmed by the United States Su-

preme Court.

In the cause of

United States vs. Hardy, 186 U. S. 224

(an Alaska case) it was held as follows:

"That the action of the trial upon an ap-

plication for a continuance is purely a matter
of discretion, and not subject to review by this

court, unless it be clearly shown that such
discretion has been abused, is settled by too

many authorities to be now open to question."

Citing Isaacs vs. U. S. 159 U. S. 487, 489, and
authorities there cited.

See also Goldsby vs. United States, 160

U. S. 70,

The same holdings were made in the following

causes

:

Sims vs. Hundley, 47 U. S. 1, 5.

Woods and Bemis vs. Young 8 U. S. 141

*237.

In a number of decisions of the United States

Supreme Court it is held even in stronger terms

against appellants contention. In the cause of

Thompson vs. Selden et al., Chief Justice Taney

held as follows

:



"And as regard the motion to continue the

case, it has often been decided by this court,

that the refusal of an inferior court to con-

tinue a case to another term cannot be assigned
for error here. Justice requires that the grant-
ing or refusal of a continuance should be left

to the sound judicial discretion of the court
where the motion is made, and where all the
circumstances connected with it, and proper to

be considered, can readily be brought before
the Court."

Thompson vs. Selden, 61 U. S. 194, 198

(20 Howard 198).

This same principle has been sustained by
numerous decisions of the Federal courts.

Drexel vs. True, 74 Fed. 12

Davis vs. Patrick, 57 Fed. 909

Penn Co. vs. Fanger, 231 Fed. 851-854

Hale vs. United States, 242 Fed. 891, 893.

The state courts have, it is believed, unani-

mously (followed the above rule except where gov-

erned by some local statute to the contrary.

Counsel for appellant in his brief makes an ap-

peal for a different ruling in Alaska because, as he

claims, the distances between courts are so vast as

to practically make it impossible to apply for a

change of venue in cases where the trial judge may
be biased. This is purely an assumption by coun-

sel, and not warranted either by the law or the

facts. Judges do frequently interchange in Alaska

in cases of incompetency, and for other reasons.



But in the case at bar there is no charge nor any

fact stated in the record which would show that the

trial court in this case was in the least biased or

incompetent to try the case.

In this case the "Alaska Pacific Fisheries," (a

corporation) is on trial charged with a misde-

meanor, in that it operated its fish traps during

forbidden hours.

In its application for a continuance it filed

certain affidavits, asking a continuance on the

grounds of the absence of a witness, to-wit, one C.

A. Burckhardt, who, it claimed, was at the time

sick and unable to attend the trial.

Now the attention of this court is especially

called to the fact that the indictment was filed in

the court below on September 12th, 1918 and that

on the 16th day of said September appellant filed

a demurrer, which was overruled on the 24th day

of said month, and that on the same day, viz. Sep-

tember 24th, 1918, said cause was set for trial

upon the trial calendar to follow cause No. 1307-B.

But the said term of court came to a close

before said cause was reached and the same went

regularly over until the spring term of 1919 and

that on April 18th, 1919 said cause was set for

special hearing on June 9th, 1919.

Especial attention of the court is called to the

fact that during all this space of time from Septem-

ber 1918 to June 1919 appellant made no effort to
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have C. A. Burckhardt or any other witness present

in court. It never had issued a subpoena or other

process for any witness nor did it take or offer to

take any deposition of any witness. It contented

itself to sit by in court with the cause on the docket

ready for trial on part of the Government when-

ever the court's business would allow a hearing,

yet it never made the first motion to prepare for

trial. When its especial attention was called to the

case on April 18th, 1919 it was set for June 9th,

1919, and yet it never took one step to prepare

itself for trial. It even failed to inform itself as

to what witnesses it needed to meet the charges of

the indictment. It did not even enquire of its presi-

dent, C. A. Burkhardt what he knew about said

charges, or about what witnesses it needed or who

they were or what they or he would be able to

prove. It had from September 12th, 1918 to June

9th, 1919 to find out this information and yet on

June 14th, 1919 it presents its motion for a con-

tinuance on the ground that it needed C. A. Burck-

hardt is a witness but that it was unable to say

exactly what said Burckhardt would testify to if

present, but that he had, during the dates com-

plained of, control of certain canneries to which

these fish traps belonged and over which he had a

general control, but the affidavit showed no specific

knowledge on the part of said C. A. Burckhardt

as to the operations of said traps on the dates and



at the places mentioned in the various counts of the

indictment. The affidavit discloses that appellant

did know who the trap watchmen were who had
charge of the traps on the dates mentioned in the

indictment, and states that these men are now in

the employ of said appellant but that it would be

inconvenient and expensive to appellant to have

them present at the trial.

Now, we submit that this does not show due

diligence on part of appellant in preparing for the

trial of said cause. Its position throughout the en-

tire history of the case was one of inaction and

dilatory, and no real effort was put forward to be

ready for trial, although almost a year had elapsed

since said cause had been upon the docket for

trial.

This court will take judicial knowledge of the

fact that the trial court in this case was open dur-

ing January, February and March, 1919.

DUE DILIGENCE AND MATERIALITY OF

EVIDENCE.

In order to be entitled to a continuance the

mover therefor must show that he has exercised

due diligence. He cannot sit idle until his case is

called in court and then seek a continuance on the

ground of an absent witness whom he has never at-

tempted to have in attendance, and further for the

absence of other witnesses whom he has not taken
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the trouble to inform himself as to whom they are

or what they could prove.

Leszinsky vs. White, 45 Cal. 278

Hahn vs. Huber, 83 111., 243

Grundies vs. Bliss, 86 111. 132

Myers vs. Andrews, 87 111. 433

Kern Valley Bank vs. Chester, 55 Cal. 49

Green vs. King, 17 Fla. 452

Cline vs. Brainard, 28 Mo. 341

Rett vs. Collins, 102 111. 402.

"An affidavit must show the materiality

of evidence, due diligence to procure it, and an
expectation that it will be had at the times to

which the case is continued, and that the ap-
plication is not made for delay but to obtain
justice." Citing

Brander vs. Flint, La. 391,

Winchester vs. Rightor, 12 La. 255, '

Burton vs. Maltby, 18 La. 531.

"An affidavit for a continuance because of

the absence of witness must show, not only his

absence but that his testimony is material, and
that due diligence has been used to secure it."

Wood vs. St. L. K. C. & N. Ry Co., 58 Mo.
109.

"An affidavit for a continuance should set

forth the testimony expected to be obtained
that the court may judge of its materiality."

Carey vs. Phila. C. Petroleum Co., 33d
Cal. 694,

Kern Valley vs. Chester, 55 Cal. 49,
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Jamesson v. Butler, 1st Neb. 115.

Farmers & Merchants Bank vs. Berchard,
32 Neb. 784, 49 N. W. 762.

Winslow vs. Bradley, 15 Wis. 394.

"An affidavit to procure a continuance on

account of absence of a witness must allege

that he was a competent witness, and must
aver specifically the facts expected to be proved

by him, and referring to them as all material

allegations in his petition or answer is not

sufficient."

Butler vs. Ambrose, 51 Ga. 152,

French vs. Blanchard, 16 Ind. 143,

Olds vs. Glaze, 7 Iowa (7 Clark) 86.

"Continuance should not be granted be-

cause of absent witnesses unless the affidavit

states what absent witnesses will prove.

White vs. Blasland, 42 Ga. 184,

Denny vs. Booker, 5 Ky. (2 Bibb.) 427,

Smith vs. Snoddy, 9 Ky. (2 A. K. Marsh)

382.

Not sufficient merely to state that the personal

attendance of said witness, is necessary.

III. Central R. Co. vs. Doss, 126 S. W. 349,

137 Ky. 659.

Warth vs. Moore Blind Sticher & Over-

seamer Co., 109 N. Y. S. 116, 125

App. Div. 211.

"An affidavit which does not state what
the facts are that absent witness is expected

to prove so that the court can judge of their

materiality and that the opposite party may
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if so advised admit them, is not sufficient."

Glenn vs. Brush, 3 Colo. 26,

Ault vs. Raivson, 24 111. (4 Peck.) 484,

Ward vs. Atkinson, 123 Pac. 120, 22 Colo.

App. 134,

United States vs. Schoonmaker, 93 Fed.

724.

"In an application for a continuance, the

affidavit must state, with distinctness and cer-

tainty, what the witness will prove, that the

other party may, if he elects, admit the facts

so stated, and go on with the trial."

McBain vs. Enloe, 13 111. (3 Peck) 76.

An inspection of the affidavit filed by appellant

in this cause, will show that there was no statement

of the proposed testimony which was expected to be

obtained from which the Court could judge of its

materiality, nor is there any statement to the effect

that the party cannot safely go to trial without

the testimony of said witnesses. Said affidavit does

not even state that affiant believes that the case

cannot be tried safely'to the appellant without the

attendance of said witness.

"The affidavit on the ground of the ab-

sence of the witness must state that the affiant

believes that the case cannot be tried with
safety to the party applying for the continuance,

without the attendance of the witness" citing

Union Bank of Georgetown vs. Riggs, Fed.

Cas. No. 14361 (2 Cranch, C. C.

204).
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"In a motion for a continuance on the
ground of the absence of an important wit-
ness, the affidavit should state that the party
cannot safely go to trial without that wit-

ness."

Harrell vs. Durrance, 9 Fla. 490,

Wilson vs. Cochnlien, 1 W. Va. 145.

"An affidavit for a continuance which
does not show the materiality of the evidence
of the absent witness, nor when his attendance
can be procured is insufficient."

Lomax vs. McKinney, 61 Ind. 374.

The affidavit in the case at bar does not show

the materiality of the evidence of the absent wit-

ness. Nor does it show when his attendance could

be procured except by inference.

In the affidavit of F. 0. Burckhardt, he sim-

ply states that "so far as can now be foreseen, the

witness would be able to attend the trial if the

case is continued to some later date, not less than

three months hence." This is simply an opinion of

F. 0. Burckhardt. Upon what facts he bases that

opinion, does not appear. He himself not being a

physician, would be incompetent to express an

opinion, and as he has given the Court no facts

upon which it can base an opinion, this portion of

his affidavit is without value. It will be noted that

the affidavit of the physician, Dr. Wilson,

Transcript, p. 12,
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does not state that the witness C. A. Burckhardt

even at the present time couid not attend the

trial of the case, but simply states as his opinion

it would be dangerous to his health to abandon

treatment at present. But this affidavit gives no

statement of facts from which the Court could know
that it was necessary that said treatment be admin-

istered in Seattle, where the witness was at the

time, and it does not appear that he could not have

come to Juneau and at the same continued the

treatment for neurasthenia. There is no state-

ment in the record which would show that traveling

to Juneau would in the least be detrimental to the

health of the witness, and there is no statement

of any facts by, or any opinion of, the doctor as to

the length of time when it would be probable that

C. A. Burckhardt could attend the trial if at all.

AS TO THE SUFFICIENCY OF AFFIDAVITS

FOR CONTINUANCE.

It will be noted that the affidavit in this cause

simply states that C. A. Burckhardt is the presi-

dent of the company and had general knowledge of

the affairs of the company. This may be true, but

this by no means undertakes to say that he knows

anything about whether the "tunnels of the traps,"

described in the indictment in this cause, "were open

or closed" on the dates therein set out, nor does

the affidavit undertake to say that said C. A.
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Burckhardt knov/s anything about whether or not

"twenty-five feet of the webbing or net of the heart

of said traps, on each side next to the pot thereof,

was lifted or lowered in such manner as to permit

the free passage of salmon and other fishes."

Now these are the material facts in the indict-

ment and unless said witness could testify to facts

in regard thereto it would make no difference to

appellant whether he were present or not.

But in regard to these matters said witness

had no information as shown by his letter to

O'Malley as set out in record.

Transcript, pp. 15 to 17.

Even should the statement to that effect in the

letter be untrue, all the more is the reason that the

affidavit should explicitly state what he does know

concerning these matters.

But appellant may say that while it might be

true that said witness knows nothing about these

facts, still he does know other material facts which

it has a right to have a chance to prove,—should

this be conceded, still the question remains, What

are those material facts? The affidavit should

make it clearly appear what these facts are so that

the Court may judge of their materiality.

The first affidavit of F. 0. Burckhardt

Transcript, p. 10

s;oes no further than to state that C. A, Burckhardt



16

"will be a material witness in connection with the

trial of the issues involved in this cause and that

the facts to be proven by said Charles A. Burck-

hardt can not be proven by any other witness &c."

The second affidavit of said F. 0. Burckhardt

is even less specific as to what said C. A. Burck-

hardt would testify, see near bottom of page

Transcript, pp. 18, 19.

He states, "That he (F. 0. Burckhardt) is

unable to say at this time what C. A. Burckhardt

if present could testify to but affiant does not know
of any other person in Alaska familiar with the

facts other than C. 0. Burckhardt, who is at Seat-

tle, except the men who are on the traps, etc."

See bottom of

Transcript, pp. 18 and 19.

In other words, the whole case as to whether

C. A. Burckhardt is material witness stands upon

the two affidavits of F. 0. Burckhardt (which

may be considered as one) , which simply state that

in his, F. 0. Burckhardt's opinion, C. A. Burck-

hardt is a material and necessary witness, without

giving any facts which said C. A. Burckhardt

knows, and winding up by saying that he, F. 0.

Burckhardt does not really know what C. A. Burck-

hardt knows.

In addition to these matters it appears from

the affidavit of Ernest P. Walker
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Transcript, pp. 13 and 14,

that the affidavit of James A. Smiser, and a copy

of a letter of C. A. Burckhardt thereto attached,

Transcript, pp. 14 and 15 to 17,

that C. A. Burckhardt was not present at any of

the traps on any of the dates mentioned in the

indictment at the times on which the witneses for

the Government testify to the said traps fishing illeg-

ally, and further that said C. A. Burckhardt has no

personal knowledge whatsoever of the matters and

things charged in the indictment. That all the

traps were situated from twenty to fifty miles

each from Chomney, the headquarters of said

C. A. Burckhardt, where he generally remains

while in Alaska in charge of the business of de-

fendant company, and that the personal super-

vision of the fish traps was left to watchmen, em-

ployees who exercised the immediate control over

same, and that these employees who were present

at the traps the dates mentioned in the indictment

would constitute the witnesses in the case.

This statement of said Walker is borne out by

the facts stated in the copy of said C. A. Burck-

hardt's letter filed as exhibit to said Smiser's affi-

davit.

Transcript, pp. 15 to 17.

Again, as F. 0. Burckhardt is vice president

of said company and jointly interested in Alaska
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with his brother in the management of the affairs

of the company, why did he not inform himself as

to what his brother might know, if indeed he

knew anything, about the matters complained of

in the indictment. Why, during all these months that

the cause was pending, did he not in the known

absence of his brother find out from his brother

what he knew about these matters and who were

the witnesses whom the company needed? It is

beyond human credence that he has not done so.

To wait until the day of the trial and then come in

to court with an affidavit which is shuffling and

evasive and which fails to state any fact from

which the Court can determine that his brother

really has any material facts within his knowl-

edge in regard to the merits of the case certainly

gives evidence of no attempt to prepare the case

for trial.

Said affidavits should have set out at least one

or more material facts to which C. A. Burckhardt

could testify. If, as a matter of fact, C. A. Burck-

hardt is the only one who knows the names of the

witnesses who are needed by defendant then an ex-

planation should have been made why this informa-

tion had not, during all these months, been obtained

from C. A. Burckhardt. Burckhard's illness was

not sudden or unexpected but had existed for some

months prior to the date of the trial, and appellant

knowing of this illness and that he would not be
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able to attend the trial certainly should have ac-

quainted itself with what facts C. A. Burckhardt

knew and should have set these facts out in its af-

fidavit in order that the Court could see whether in

fact and in truth such facts were material or other-

wise.

Now, in light of the foregoing, can it be said

that the trial court committed an abuse of discre-

tion in overruling the motion for a continuance?

Before such can be said, it must appear with great

clearness that there has been an abuse of discretion.

On the other hand does it not rather appear with

great clearness that the Court correctly decided

said motion? The language of all the cases shows

that it must appear by a great clearness that there

has been an abuse of discretion.

The case of Jaffe vs. Linienthal, 35 Pac. 636

cited by appellant should not control in this cause.

In that cause the record does not show the full facts

which were set out in said affidavits.

In that case there was no showing by counter af-

fidavits while in the case at bar there is a strong

positive and emphatic denial of materiality of the

absent witness' testimony, not only by a statement

of facts which made it impossible for the alleged

witness to know the material facts of the case.

Transcript, p. 13.

But also by the statements of said witness him-
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self in a letter to one O'Malley, Field Assistant, U.

S. Bureau of Fisheries.

Transcript, pp. 15 to 17.

In the case

Betts Spring Co. vs. Gardiner Machine

Co. 139 Pac. 657, 658 (23 Cal. App.

705),

the court held "that in cases where there was a con-

flict in the showing made for the continuance; that

reason alone would have justified the appellate

court in refusing to interfere with the trial court's

action."

We also call the attention of the Court to the

following holding in the case of Sheldon vs. Land-

wehr, Supreme Court of California, reported in

116th Pac. 44, 45; 159 Cal. 778:

"The circumstances that the witness who
is unable to attend is at the same time one of

the parties should no doubt be regarded as

strengthening the showing in favor of a con-

tinuance, but it has never been held in this

court that the unavoidable absence of a party
necessarily compels the court to grant a con-

tinuance. In such cases as in others, the court
in granting or denying the application should
be governed by a desire to take that course
which under all the circumstances disclosed,

seems most likely to accomplish substantial

justice. One of the questions that may be con-

sidered is that of the good or bad faith of the

application/' Citing.
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Barnes vs. Barnes, 95 Calif. 171, 177;

30th Pac. 298.

In this connection, we especially call the at-

tention of the Court to the fact that on account of

the long delay in bringing this cause to trial, the

Government had been forced to abandon ten out of

the fifteen counts in the indictment on account of

the absence of one of its witnesses. And the Court

will take judicial knowledge of the fact that in

criminal cases it is always to the benefit of the

defendants to postpone a case. The trial court no

doubt was moved to some extent by a knowledge of

the fact that a continuance would work a hardship

upon the Government and that the mere delay

would increase the defendant's chances of escaping

punishment.

Again in the case so cited by appellant the

absent witness was a party to the cause. But in

the case at bar the alleged witness was only the

president of appellant corporation. The Court will

judicially know that corporations have more than

one officer and employee and in this case it is shown

that this company has also a vice president in

Alaska and various other employees whose duty it

was to attend to the very matters complained of in

the indictment.

We think that the case of

McMahan vs. Norvick, 69 Pac. 1047,
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cited by appellant does not apply to the case at bar

for the same reasons as stated in regard to the

case of Jaffe vs. Lilienthal above discussed.

In the case of Michelson vs. Spies, 32 N. Y.

Supp. 17, cited by appellant, the affiant in that

case set out the fact that the absent witness was

the only witness to the payment of the sum of

money in controversy. From this the court could

clearly see the materiality and necessity of the

evidence, and hence held the trial court in error.

But in the case at bar such is not the case. No
material fact within the knowledge of the witness

is set out.

The other cases relied upon by appellant on the

question of the continuance are cases in which

there was stated by affidavit some material fact or

facts which could be proved by the absent witness

or where the real party to the suit was unavoidably

absent and there had been no laches committed or

there were other peculiar circumstances not exist-

ing in the case at bar, and in none of them were

there counter affidavits filed against the applica-

tion for a continuance.

In the case at bar appellant had never sum-

moned any witness, had never even taken upon

itself the trouble to find out what witnesses it

needed, who they were or what they could prove,

although it had from September 12th, 1918 to June

14th, 1919, and it does not undertake to explain
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why it had not done any of these things.

"Where it is shown, on motion for con-

tinuance for the absence of a party defendant,
that his interests will suffer if he is unable to

attend the trial, which the affidavits of the

other side tend to disprove, it is for the trial

judge to determine the facts; and no abuse of
discretion can be predicated on his ruling."

Mead vs. Broads, 131 Pac. 758, 21 Cal.

App. 324.

2.

In answer to appellant's second assignment of

error, we call attention of the Court to the fact that

in said assignment appellant does not correctly quote

the record.

See transcript, p. 22 near bottom.

The question objected to by appellant was

never answered by the witness. After the objection

interposed by counsel for appellant the Court in-

terjected a remark and then a new question was

asked the witness, to which appellant made no ob-

jection, and to this new question, which was a

proper question, the witness made a reply.

3.

The question asked witness Andrew Ingstrom,

"That was an Alaska Pacific Fisheries' trap was

it?" was objected to by counsel for appellant but

no grounds for said objection was given and does
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not seem to have been seriously insisted upon as the

Court will notice that just a moment before the

question objected to the witness had been asked and

had answered, that he had visited on that day this

fish trap of said company which was situated at

Cape Chacon. So it fully appears that counsel for

the government was simply stating in slightly dif-

ferent languge what the witness had already testi-

fied to when he asked the question which was ob-

jected to. No harm could possibly have come to ap-

pellant by the answer of the witness, the witness

having already testified to the fact.

See transcript, p. 46.

4.

There was no error in the Court's ruling sus-

taining objection to the question, "Was that opening

closed or was it open?" This was a question asked

by counsel for appellant to the government's wit-

ness Walker upon cross examination. The open-

ing referred to was an opening which is in the

heart of the trap at the entrance of the heart near

and next to the lead of the trap. It is across the

heart and far removed from the tunnel and from

the openings of the heart walls next to the pot,

which are required in the closed periods. It had

absolutely nothing to do with the charges in the

indictment and had no connection whatever with

the merits of the case. And the witness had not
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prior thereto undertaken or given any testimony in

regard thereto. It was therefore not cross exam-

ination and if competent at all would have been

only when presented by defendant by his own wit-

ness in defense. But not even then could it have been

competent because it could make no difference

whether an opening at the entrance of the heart was

opened or closed in this case where the charge was

that the tunnel, which is the opening into the pot,

was open and the heart wall for twenty-five feet

next to the pot were not lifted or lowered as re-

quired by law.

5.

The 5th assignment is not well taken for the

same reasons as the 4th assignment. It had noth-

ing whatever to do with the charges of the indict-

ment and was an attempt to interject new matters

concerning which the witness had not testified and

which were incompetent and irrelevant.

Transcript, p. 34.

6.

The sixth assignment is not well taken for

the same reasons as given in regard to assignments

four and five. It refers to the same opening, viz.

the opening in the heart at the entrance next to

the lead.



2t

7.

The seventh assignment is not well taken be-

cause the proof was full an complete as to counts

9, 10, 11, 13, and 14 as shown by the record,

Transcript, pp. 21 to 55,

and is not contrary to the law.

8.

The Court did not err in receiving the verdict

of the jury or in entering judgment thereon. No
error is pointed out and there was none.

9.

The ninth assignment is not well taken. No
error is pointed out and there was none showing

why the court erred in entering judgment on said

separate counts. There was full and abundant

and uncontradicted evidence on each separate count.

We most respectfully insist that there is no

error in the record and that the judgment of the

trial court should be affirmed by this court.

Respectfully submitted

JAMES A. SMISER
United States Attorney for Appellee.












